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In the Court of Appeals of the District of 

Columbia 

t 

i 

I 

i 

— 

i 

No. 5561 | 

Trinity Methodist Church, South, appellant 

V . 

I 

Federal Radio Commission j 


BRIEF OH BEHALF OF THE FEDERAL RADIO COMMISSION 

I 


STATEMENT OF THE CASE 

I 

Appellant, the Trinity Methodist Church, South, 
is the lessee and operator of a station known by the 
call letters KGEF at Los Angeles, California,! in 
the Fifth Zone. The station was licensed for the 
use of one-half time on the frequency 1,300 kilo¬ 
cycles with a power output of 1 kilowatt, and it 
was operated the following hours. 

i 

Sunday: 8.30 a. m. to 12.15 p. m., 2.30 p. m. 
to 6.00 p. m., 7.00 p. m. to 8.00 p. m j 
Tuesday: 6.00 p. m. to 11.00 p. m. j 
Wednesday: 6.00 p. m. to 11.00 p. m. j 
Thursday: 6.00 p. m. to 11.00 p. m. j 

making a total of 23% hours per week (R. 11 and 
15). 


i 

i 

i 


(i) 
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On September 9, 1930, appellant filed an appli¬ 
cation for renewal of Station license (R. 10-17). 

Upon examination of this application and vari¬ 
ous complaints which had been entered against Sta¬ 
tion KGEF by citizens of Los Angeles, California, 
the Commission was unable to determine that pub¬ 
lic interest, convenience, and necessity would be 
served by the granting thereof, and on October 3, 
1930, designated the same for hearing at Los An¬ 
geles, California, on January 8, 1931, pursuant to 
section 11 of the Radio Act of 1927, as amended. 
Due and timely notice of this action was given ap¬ 
pellant and the parties who entered complaints 
against Station KGEF (R. 17 and 18). 

On January 3,1931, appellant filed with the Com¬ 
mission a notice of appearance and a statement of 
facts expected to be proved at the hearing upon its 
application for renewal of license. (R. 18 to 20 
inch) 

In accordance with the notice sent appellant and 
others, the hearing was duly and regularly held on 
January 8 to 24, 1931, inclusive, before the Chief 
Examiner of the Commission, at Los Angeles, Cali¬ 
fornia. The applicant, appellant herein, appeared 
in the person of its pastor, Rev. Robert P. Shuler, 
and by counsel; Mr. George D. Lyon appeared as a 
respondent in person and by counsel, and the Com¬ 
mission was represented by an Assistant General 
Counsel. (R. 32.) More than ninety witnesses 
testified. 



I 

i 


i 

i 


Oil August 7, 1931, the Examiner submitted his 

i 

report recommending that the application for ire- 
newal of license be granted (R. 905-935) although 
his fourth conclusion was as follows: 

| 

The Examiner is of the opinion that Dr. 
Shuler has been extremely indiscreet in some 
of his broadcasts. Evidently broadcasts 
were made bv him before investigation and 
inquiry to determine the correctness of such 
broadcasts. The practice of reflecting upon 
the character of a citizen based solelv Ion 

%> i 

rumors and unverified reports, resulting! in 
injury both to the business and reputation! of 
such citizens, is indefensible. Injury or in¬ 
justice by reason of a radio broadcast mjay 
be irreparable. Unjust attacks upon reli¬ 
gious denominations increase religious prej¬ 
udice and arouse community strife and an- 
tagonisms; unwarranted criticisms of the 
courts and public officials tend to destfov 
confidence of the people in free government, 
and are against public interest. (R. 934 and 
935.) . | 

On September 1,1931, the respondent, George D. 
Lyon, filed exceptions to the Examiner’s report, 
requesting oral argument. (R. 935 and 945.) The 

i 

request for oral argument was granted, and there¬ 
after, on September 26, 1931, before the Commis¬ 
sion sitting en banc, oral argument was presented 
by George D. Lyon, through counsel, and the Trin¬ 
ity Methodist Church, South, appellant herein, 
through the Rev. R. P. Shuler. 



4 


Upon consideration of the evidence in this case, 
of the Examiner’s Report, the exceptions and reply 
thereto and the oral argument, the Commission de¬ 
nied the application for renewal of license, upon 
the following findings: 

1. Los Angeles, California, and surround¬ 
ing area are now served by about 18 radio 
broadcasting stations, which offer a service 
for listeners equal to that received in most 
any locality in this country. 

2. Station KGEF is in fact owned by one 
Rev. Shuler although licensed in the name of 
Trinity Methodist Church, South, and it ap¬ 
pears that Shuler dominates its operation. 

3. While the licensee is a religious organi¬ 
zation and many religious programs are 
broadcast, yet the other uses to which the 
station is put are such that the station is 
rendered undesirable and obnoxious to sev¬ 
eral religious organizations. 

4. Station KGEF has been used to attack 
a religious organization and members there¬ 
of, thus serving to promote religious strife 
and antagonism. 

5. The programs of applicant station have 

featured broadcasts bv Shuler which have 

*/ 

been sensational in character rather than in¬ 
structional or entertaining. 

6. The principal speaker over this station 
has repeatedly made attacks upon public 
officials and courts which have not only been 
bitter and personal in their nature, but often¬ 
times based upon ignorance of fact for which 
little effort had been made to ascertain the 
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I 


I 
I 

| 

| 

truth thereof. (Ex parte Shuler, 292 Pa¬ 
cific 481.) 

7. When the principal speaker from the 
applicant station has not had possession of 
definite facts upon which to base his bitter 
attacks upon individuals and institutioiis, 
he has proceeded by the well-known method 
of innuendo, wherein he does not state abso¬ 
lute knowledge of facts or assume responsi¬ 
bility therefor, but prefaces his statements 
by such phrases as “suppose.” 

8. The deletion of Station KGEF would 
make available for assignment in a suitable 
locality the frequency of 1,300 kilocycles 
and would tend toward a more equitable dis¬ 
tribution of radio facilities. 

9. In two instances shown in this record, 
Shuler was convicted of having attempted, 
by his radio talks, to obstruct the orderly 
administration of justice, and in the opinibn 
of this Commission such use of radio facili¬ 
ties does not meet the statutory standard, j 

10. Public interest, convenience, and/br 

necessity would not be served by the grant¬ 
ing of this application for renewal of station 
license. (KFKB Broadcasting Associa¬ 
tion v. Federal Radio Commission, -App. 

D.C.-, 47 F. (2d) 670.) j 

i 

On November 30, appellant filed its “Notice of 
Appeal and Statement of Reasons Therefor” in this 
Court, together with a Motion for a Stay Order 

I 

which was denied. 

115763—32-2 
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ARGUMENT 

Because of the nature of the questions presented 
we will reverse the order of presentation followed 
by appellant and will consider in order of their 
statement (1) the sufficiency of the evidence to sus¬ 
tain the decision of the Commission; (2) the claim 
that such decision violates certain provisions of the 
Radio Act of 1927; and (3) the claim that the Radio 
Act of 1927 as construed and applied by the Com¬ 
mission here violates certain constitutional provi¬ 
sions. 

L The Commission’s decision is sustained by the evidence 

Due to appellant’s insistence that the evidence 
properly considered and viewed in its entirety does 
not support the decision of the Commission, and 
due further to the character of that evidence and 
the voluminous record containing as it does the 
substance of the testimony taken in a hearing which 
consumed approximately one month, we deem it 
advisable to make a somewhat more detailed treat¬ 
ment of this matter than would be necessary or 
proper in the ordinary case. 

A. Ownership, control, and operation of station KGEF 

It appears from the record that Station KGEF 
is the personal property of Dr. R. P. Shuler, pastor 
of the Trinity Methodist Church South, although 
under verbal lease to the appellant which is the 
licensee. (R. 35; 61-63.) 
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The station is licensed for one-half time and uses 
23% hours per week (R. 15, 34-35) of which three 
hours each week are devoted to broadcasts by Dr. 
Shuler (R. 35-36), the remainder of the time 
(under the management of J. Dale Stentz) being 
used by various churches, religious, and other or¬ 
ganizations (R. 34-38). It is apparent from jthe 
record as a whole, however, that the station is mjich 
better known for Dr. Shuler’s three-hours-a-wbek 

j 

broadcasts than it is for any of the rest of the 2014 

\ 

hours it uses. 

i 

Although Dr. Shuler insisted that the station 

^ ! 

was “run and conducted under the auspices of the 
pastor of the church, advised by the Radio Com¬ 
mittee of the church from time to time at monthly 
meetings of the Board of Stewards, making reports 
to the Board of Stewards” (R. 45-46), the record 
fails to disclose that either the Radio Committed or 
the Board of Stewards of the Trinity Methodist 
Church, South, ever censored Dr. Shuler's broad¬ 
casts or in any way interfered with them or his 
policies concerning the station. Moreover, itj is 
clear from the material broadcast bv Dr. Shuler, 
as evidenced by the record, that he was permitted to 
determine for himself the matters to be broadcast 
over Station KGEF and that he exercised this 

j 

privilege by broadcasting exactly what he pleasfed. 

■ 

Many people listened to Dr. Shuler’s broadcasts, 
not because they enjoyed listening to him but be- 
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cause they expected to hear themselves 1 or others 2 
talked about. (R. 292,181, 255.) 

The Commission found, and its decision is based 
in part upon this finding, that the principal speaker 
over Station KG-EF has repeatedly made attacks 
upon public officials and courts which have not only 
been bitter and personal in their nature, but often 
times based upon ignorance of fact for which little 
effort had been made to ascertain the truth thereof. 
The record shows without a shadow of a doubt that 
Dr. Shuler exercised unlimited latitude in oppos¬ 
ing, criticizing, denouncing and attacking persons, 
organizations, political parties, courts, judges, 
candidates for public office, and any and all persons, 
organizations, or things which, in his opinion, were 
dishonest or unfavorable to the public welfare, or 
who disagreed with his personal convictions or poli¬ 
cies. When Dr. Shuler was asked how he deter¬ 
mined who the “good” men were, whom he testified 
he had supported for public office, and who the 
“bad” men were whom he testified he had opposed 
for public office, he replied that as far as his sup¬ 
port was concerned he had to do the best he could 
to judge for himself after getting the informa¬ 
tion he had available. (R. 103.) The record in- 

1 Frank C. Collier, Judge of the Superior Court of Los 
Angeles Countv. said that he heard Dr. Shuler broadcast on 
many occasions, but did not commence listening until he 
started attacking him or making statements of and con¬ 
cerning him. (R. 292.) 

2 Witness Raymond Stall: “ I don ? t say I like to hear him 
(Shuler) but I want to know what he is ranting about.” 
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i 

i 

I 


disputable shows, however, that Dr. Shuler often 
founded his broadcasts upon information he j re¬ 
ceived from various sources which were neiiher 

\ 

accurate nor reliable, and on many occasions he has 
been forced to correct mis-statements of fact nfade 
in prior broadcasts. This is admitted by Dr. 
Shuler, who stated on cross-examination: 


And I have religiously, time and time again, 
when I found my information wrong, gone 
before the microphone and so proclaimed it, 
and apologized to anybody who had been 
affected. (R. 51.) j 


He was asked if it was not correct that he made 
up his mind who the “good” men were and advo¬ 
cated their election and jumped on the others^ to 
which he replied that he expresses his convictions 
concerning the candidacv of all men and that the 
fact was he had opposed the candidacy of many 
men and said some very fine things about tlitai. 
(R. 103.) j 

Dr. Shuler admitted that he made mistakes about 

j 

these men a good many times and retracted. (R. 
103, 104.) He admitted that he made mistakes 
in charging public men with offenses of which tliey 
were not guilty (R. 104) and when asked whether 
he could undo an error when he charged a man with 
some personal offense or some scandal by retract¬ 
ing over the radio, he replied that he did the best 
he could (R. 103). 


! 

| 

| 

i 


i 

j 

i 
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The following are examples of Dr. Shuler’s prac¬ 
tice in this respect: 

It appears from the testimony of George D. Lyon, 
a respondent in the proceeding before the Commis¬ 
sion on the hearing of the application for renewal 
of license of Station KGEF, denial of which gave 
rise to this appeal wherein he is an intervener, that 
Dr. Shuler had said in his broadcast over Station 
KGEF that he (Lyon) had been a party to putting 
on lewd shows in the American Legion, linking him 
with a group of underworld characters, saying that 
men of this stripe and Lyon he (Shuler) was glad 
to have against him, and that four or five days later 
Dr. Shuler admitted that these facts were untrue 
and painted him “white as a lily.” (R. 178, 179.) 
This witness further testified that many of his 
friends came to him about the matter, they having 
heard one broadcast and not the other. (R. 179.) 

Dr. Shuler opposed Judge Collier’s reelection, 
supporting his opponent, R. C. Friday, who had 
been suspended from the practice of law for six 
months, and over Station KGEF stated that Judge 
Collier had instituted a disbarment proceeding 
against Friday, had pushed the action and was the 
one lone witness in prosecuting that action. (R. 
279.) He further stated on August 19, 1930, over 
Station KGEF that “he (Friday) was suspended 
by Judge Collier for six months” and that “Judge 
Collier is personally sending that fact (of Friday’s 
suspension) without explanation through the mails 
in an effort to defeat Mr. Friday.” (R. 279.) The 
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true facts are, as clearly appear from the record, 
that Friday was suspended by Judge Frederickson, 
before whom the case vras heard, and that Judge 
Collier neither instituted the action nor testified 
against him. (R. 270, 271, 272, 273, and 274.) j On 
cross-examination Dr. Shuler was asked: “Now, 

j 

on this Collier matter, the net result is that |you 
tried Judge Collier, the Friday case, the Bar 
Association and the Hearst papers over the radio 
without knowing the facts of the matter. Isn’t 
that true?” To which he replied: “It is very evi¬ 
dent I didn’t know all the facts.” (R. 643.) j 

Dr. Shuler testified that at times he has resorted 
to personalities. (R. 51.) This is a mild statement 
in the face of the evidence which shows that he Con¬ 
ducted a wholesale denunciation of persons, organi¬ 
zations, political parties, courts, candidates for pub¬ 
lic office, and public officials over Station KG|EF 
based upon his beliefs regarding them. 

The following are notable examples: 

It appears from the testimony of A. R. Jones 
serving as Deputy Sheriff of Los Angeles County 
for his eighth consecutive year, that he heard Dr. 
Shuler attack Harry Chandler, William Randolph 
Hearst, Sheriff William Traeger, Mayor George 
Cryer, and Henry M. Robinson, member of the Ad- 
visory Council of the Federal Reserve Board, over 
Station KGEF. (R. 204-206.) As a result 0f a 
broadcast by Dr. Shuler, February 10,1929, the \yit- 
ness Jones said he filed suit for slander against jDr. 
Shuler which was later dismissed. (R. 202-204.) 


i 

i 

i 
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Dr. Shuler has called people “scoundrels/’ “ras¬ 
cals, ” “ scalawags,’ ’ “ bootleggers, ” “ skunks, ’ ’ 

“dirty whelps/’ and “thieves” over the air. (R. 
252-253.) 

Frank Dewar, Undersheriff of Los Angeles 
Countv, testified that he heard Dr. Shuler make the 

v 7 

following broadcast over Station KGEF: 

Now a word or two on our jail situation. 
I have never attacked Sheriff Traeger. I 
have criticized him. I have tried to be his 
friend. He knows Mr. Dewar and the man 
under him have deliberately prostrated the 
law. (R. 212.) 

and again: 

Well, folks, I see the Sheriff is quite a pol¬ 
itician. He has made Harry Wright his 
L T nder Sheriff to get him all the Church 
votes because he is a law-abiding citizen and 
a churchgoer. To show he is a very good 
politician, he has made this fellow Dewar his 
first deputy so as to get the votes of the pimps 
and bootleggers and the gamblers. (R. 212.) 

and that his wife and seventeen-year-old daughter 
heard it. (R. 212.) Dr. Shuler admitted making 
a statement to that effect although he said he 
couldn’t recall it in that language. (R. 503.) 

Mr. Charles F. Feider, the international repre¬ 
sentative of the Electrical Workers’ Union which 
is affiliated with the American Federation of Labor, 
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testified that he heard Dr. Shuler make the follow¬ 
ing broadcast over Station KGEF: 

Here is Mr. Broach, an ideal man, a good 
man. I wish we had the same conditions 
here in Los Angeles, when, as a mattef of 
fact, we have down here, down at the L^bor 
Temple, a joint that is being raided (Con¬ 
stantly for bootlegging and gambling. j(R. 
333 and 334.) j 

• I 

Mr. Feider stated that “ answering the question 
directly, there is no bootlegging, no gambling, gnd 
no carousing in that building (Labor Temple). | As 
a matter of fact, we think that is our holy sanctu¬ 
ary.” (R. 335.) | 

Two responsible witnesses testified that they 
heard Dr. Shuler broadcast over Station KGlDF 
in reference to a murder that was committed on 
the yacht belonging to William Randolph Hearst, 
publisher of the Los Angeles Examiner and the Los 
Angeles Herald, to the effect that Hearst was Ire- 
sponsible for that murder. (R. 197; R. 256.) 

A so-called question box was conducted by |Dr. 
Shuler in connection with his broadcasts over Sta¬ 
tion KGEF. One of the questions sent in, and 
which he admits reading over the Station, together 
with the answer he made, was: 4 ‘What character 
of public official is Mr. James F. Costello and wfhat 
salary does he draw? (Reply): “Mr. Costello is 
Deputy District Attorney, I believe. I don’t kfiow 
his salarv. As to his official character I am !not 

V I 

I 

informed. I will say this, however, that a gen- 
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uinely honest man has had a very hard time staying 
with the District Attorney’s office through the past 
few years. More than one has resigned in disgust. 
The office itself is thoroughly corrupt.” (R. 67.) 
At the hearing Dr. Shuler admitted that he could 
prove nothing adverse to Mr. Costello and stated 
that his speech was not intended as a reflection on 
him. However, what Dr. Shuler admits saying 
over the radio, as heretofore quoted, is certainly a 
reflection by innuendo upon Mr. Costello whether 
he intended it to be or not, and the listening public 
so understood it. Dr. Shuler’s explanation of what 
he meant or intended to say does not remedy the 
harm done by what he actually said. (R. 67-68; 
500-501.) 

Dr. Shuler was asked if he ever made the follow¬ 
ing statement over Station KGEF: 

Nowt, I happened upon a little information, 
and I am going to give an invitation to this 
Miss Parker. I am making no accusation, 
but I am going to say that if she will write 
me a letter and sign it, put her name to it, 
that she is receiving no money for this prop¬ 
aganda that has been so splendidly delivered 
recently in Southern California, I will be 
mighty glad to make a statement of that 
letter or read the letter, if it is not too long, 
over this radio broadcasting station. You 
understand I am making no charges whatso¬ 
ever. Please everybody understand that. 
But I know there are a good many folks 
who are wonderfully interested to know 



I 

! 


15 


what happens if some woman comes in lour 
midst all of a sudden, supposed to be teach¬ 
ing on hygiene at the summer school at the 
Pacific Palisades under the auspices of Ithe 
Methodist Church and becomes so enthusias¬ 
tic concerning our conditions here in Los 
Angeles, while we are having a murder a day 
and bandits on every street corner an(L a 
thousand bootleggers doing business hnd 
king gamblers and king pimps and king 
everything else running around over town 
enjoying such liberty and such prosperity 
as they have never enjoyed before in the 
history of Southern California. And that 
is why I say I will be mighty glad to read 
free the statement from this lady, signed by 
her, stating that she’s receiving no remuner¬ 
ation whatsoever for these wonderful state¬ 
ments that she has been giving out. That 
much for that. (R. 73-75.) 

He replied that he did not know; he would not ^ay 
he didn’t and that he thought the language u$ed 
therein to be perfectly all right, himself. (R. 
74, 75.) Later he stated that Dr. Parker was an 
expert on hygiene who came to Los Angeles and 
gave its City Police Department a clean bill | of 
health, and admitted asking her over the radio 
whether she was in anyone’s employ, although he 
knew nothing about her, and had never heard 
of her until he read of her in the newspapers. 
(R. 75.) ! 


i 

t 


i 

i 

i 
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Dr. Shuler was asked whether he made the fol¬ 
lowing statement over Station KGEF: 

I may have made you mad and stirred you 
up; it is a good thing to have an extremist in 
town. I confess I am an extremist. But I 
am going to fight ‘till Hell freezes over’ and 
in front of this microphone I am going to 
stay. They may put me in jail, but I ’ll shout 
at the top of my voice. (R. 76.) 

to which he replied: “I don’t know; but I have had 
that kind of a feeling several times. I expect that 
I made it.” (R. 76.) 

During a radio talk in July of 1930, Dr. Shuler 
said over Station KGEF, with respect to the ad¬ 
mission into St. Paul’s Presbyterian Church of 
Los Angeles of a man named Crawford bv Dr. 
Briegleb, then Pastor of that church: 

He would just as soon baptise a skunk and 
receive it into his church as to have received 
Mr. Crawford into his church. (R. 443.) 

Dr. Briegleb heard Dr. Shuler make this broad¬ 
cast and in response to it wrote Dr. Shuler a long 
letter protesting its unfairness and stating that 
he felt quite sure if Dr. Shuler had known all the 
facts instead of relying upon hearsay statements, 
he would never have said some of the things he did. 
(R. 444.) Dr. Briegleb’s letter further said: “I 
felt and I still feel that Mr. Crawford’s relation¬ 
ship to St. Paul’s Church, to his God, and to his 
Savior, as well as my relation to him, are confiden¬ 
tial matters, i No man, no paper, no radio ought to 
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make it harder for a man to do right. When you 
said what you did last night I felt, Bob, that some¬ 
how or other you had missed the real meaning of 
John 3:16 in its application to Mr. Crawford. ” 
(R. 448.) | 

Upon one occasion, Shuler, during his discussion 
concerning the Municipal Court of Los Anggles, 
spoke as follows: 

You know, up in Judge Bush’s court,!in¬ 
nocent men are pleading guilty day after day. 
There was an instance of that just yesterday 
afternoon. A man was on a trip around jthe 
world and he was picked up down in Persh¬ 
ing Square and charged wdth a misdemeanor 
and brought into court, and brought up before 
Judge Bush, and stood there before Judge 
Bush innocent as a newborn babe, trembling 
in every limb, as white as he will be on the 
day of his death, and plead guilty, this in¬ 
nocent man. Now it was necessary for llim 
to have some lawyers, and he had a cofiple 
of lawyers there, and he paid them $200.00 
to come into court and listen to him plead 
guilty in Judge Bush’s court. Now I jam 
not charging that Judge Bush got anyj of 
that $200.00 because I am not in a position 
to prove it. (R. 407.) 

Judge Bush testified at the hearing that Shuler 
came to his chambers on the day in question and In¬ 
terceding for this particular defendant, said: 

l 

By the way, Judge, there is an innocent 
man coming up before you this afternoon; 
two of my congregation are interested! in 


i 

i 

i 
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him. He is an innocent man. They picked 
him up down here in Pershing* Square and 
you know how those officers are. 

To which Judge Bush replied: 

All right. Doctor, you sit down there in 
the court room and we will see whether he 
is innocent or not. 

When the case was called, counsel for the de¬ 
fendant announced a plea of guilty to the charge of 
vagrancy. The court not being satisfied that the de¬ 
fendant entirely understood the procedure went 
into great length to explain the charge to him, the 
fact that he was presumed to be innocent until 
proven guilty, and that he might have either a jury 
trial or an immediate trial without a jury. The 
Court also remarked: 

I want to tell you further that if I were in 
your position and innocent, I would rather 
plead guilty to murder than to plead guilty 
to the charge you are pleading to. 

Whereupon the defendant assured the Court he 
realized w T hat he w’as doing and proceeded to enter 
a plea of guilty. Shortly thereafter, the broadcast 
of Shuler over Station KGEF above referred to 
w r as made (R. 406-409). 

John L. Flemming, Judge of the Superior Court 
of Los Angeles for more than seven years, testified 
that he heard Dr. Shuler broadcast many times and 
that he heard Dr. Shuler discuss him in some of his 
broadcasts. Judge Flemming said Dr. Shuler sup¬ 
ported him for a time until he had under his sub- 
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mission the matter of granting a new trial in a libel 
suit of Rev. Dinwiddie against the Los Angeles Ex¬ 
aminer, in which a verdict of $150,000.00 was ren¬ 
dered in favor of the plaintiff; that acting within 
the line of his duty as he understood it to be (and 
still thought it was), he was compelled to grant the 
motion for a new trial in that case; that immedi¬ 
ately, Dr. Shuler’s attitude toward him changed, 
and he said over Station KGEF that while he ire- 

I 

garded Judge Flemming very highly personally, 
nevertheless, in view of his action in having granted 
that motion for a new trial, he could not support 
him for reelection for he could not support any nian 
who would favor Mr. Hearst. Judge Flemming 
testified he heard Dr. Shuler repeat this several 
times in substance at different times; that as a niat- 

j 

ter of fact he never knew Mr. Hearst and did hot 
know him at the time he testified. (R. 397-398.) 

Dr. Shuler made a vicious attack upon Dr. Par¬ 
rish, Health Officer of the City of Los Angeles, oyer 
Station KGEF. It appears from the record that 
Dr. Parrish is President of the Southern California 
Health Association, Vice President of the Western 
Branch of the American Public Health Association 
which consists of eleven States and Canada; that 
he was for three years professor of public health 
at the University of Oregon Medical School; apd 
that he was the only doctor in the West chosen to 
go to the Mississippi area during the great flood, 
sitting in conference with the American Red Cross 
in that district. He testified that, among other 


i 


i 
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things, he heard Dr. Shuler broadcast the following 
over Station KGEF: 

A little while back they said they were 
going to strii) everv girl naked and submit 
her to a physical examination and make her 
pay some kind of a fee before she could 
wait on table in restaurants. What we need 
is a complete overhauling of the Health De¬ 
partment both in the County and in the 
City, i * * * I haven’t anything against 
Dr. Parrish. I would have a good many 
things for him if he would get politics out 
of his head. He ought to hide his head. 
(R. 218.) 

Dr. Shuler further broadcast over Station KGEF 
with reference to this matter: 

I am against getting these little waitresses 
up to the Health Department and stripping 
them naked, and making them walk up and 
down in front of a doctor. I am told that 
a male doctor sometimes makes these exami¬ 
nations on women. I am against it—just 
one of Dr. Parrish’s fool moves. (R. 

223.) 

It appears from the testimony of Dr. Parrish 
the statement that there is a plan to strip all girls 
naked, etc., is not true; that the Health Depart¬ 
ment tried to get over a food handler’s examination 
ordinance because it had been found in their work 
that 15% of food handlers are affected with vene¬ 
real diseases, consumption, skin diseases, and filth, 
and the bill was drafted because it was thought to 
be a fine public-health measure. The ordinance 


I 
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called for tlie examination of men and women, 
neither of whom were to be stripped, and the women 
were to be examined by women physicians of out¬ 
standing reputation locally who belonged to the 
Department, and the men were to be examined by 
men doctors. (R. 218-223.) j 

Dr. Parrish testified further that he heard Pr. 
Shuler make the following statement over Station 
KGEF: | 

I know a lot of things about infantile pa¬ 
ralysis this health officer don’t know. I Can 
* 

tell him a lot of things he ought to do. (R. 

223.) | 

Dr. Parrish stated he heard this broadcast one 

! 

Sunday evening when Dr. Shuler also said that j he 

| 

(Parrish) was closing up the churches and leaving 
the theatres open, and other things. Upon hear¬ 
ing this broadcast, Dr. Parrish stated he drove 
rapidly to Dr. Shuler’s church, told him he wofild 
like to explain the facts to the crowd and when 
Dr. Shuler asked his congregation to remain, gave 
them the facts on infantile paralysis and corrected 
the impressions or statements made by Dr. Sliulbr. 
Dr. Parrish testified that infantile paralysis is one 
of the most mysterious of all diseases; that at the 
time Dr. Shuler made the broadcast hereinabove 
referred to, there was an epidemic of that disease 
in Los Angeles which the Health Department was 
fighting day and night, holding conferences twice 
a week with fifteen of the leading child specialists 
in Los Angeles, and doing everything that was pds- 
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sible to be done. He said that a broadcast like that 
which Dr. Shuler had made had a tremendous effect 
in that, after Dr. Shuler criticized the Health De¬ 
partment over the radio, there were always certain 
individuals under the supervision and control of 
the Health Department who would defy it. Dr. 
Shuler did not give Dr. Parrish any information 
about infantile paralysis, so far as the record dis¬ 
closes, and it does not appear that Dr. Shuler has 
any degree in medicine or bacteriology. (E. 
223-224.) 

Shuler was asked whether, during May of 1929, 
he made the following statement in his radio ad¬ 
dress over Station KGEF: 

I am going to say just a word to the col¬ 
ored people who exercise the franchise and 
who are citizens of Los Angeles. The ne¬ 
groes who have come from the Old South 
and from the East and West are a higher 
type of negro than the negroes who remained 
in the Old South. I believe the negro people 
in Southern California are intelligent 
people. Now something like a dozen white 
men who either can not make a living at an 
honest trade, or are too lazy, about a dozen 
such white men, have consorted with the 
little group of colored politicians and have 
tried to control the negro population politi¬ 
cally. These negro politicians working with 
the white men up in the City Hall had an 
idea that you could put the negroes like a 
bunch of sheep in a box-car and sell them 
for so much per. If anybody has been given 
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a raw deal by the City of Los Angeles' it 
has been the negroes. The bunch of white 
whelps up here in the City Hall could not 
go around and boast that they hold the negro 
vote in their hands if the negro people really 
understood what is being contemplated 
politically in this City. I want to call the 
attention of the colored folks to the \\fay 
they have been treated by the politicians! in 
the State of California. They make ^ou 
people take the brunt of the thing and bear 
the iniquity in this City. (R. 81.) | 

and he replied: “If I didn’t make it word for word, 
I am ready to claim every word of that statement. 
And that is the exact truth of the situation when 
I broadcast concerning the exploitation of the ne¬ 
gro people by the old administration that went but 
of power before Mr. Porter came in.” (R. 81, 

253.) | 

Dr. Shuler admitted broadcasting the following 
over Station KGEF: ! 

There is lots of fine stuff down there |in 
the City Hall. Of course the taxpayers pqid 
for it. It is all yours. You go down thbre 
and wipe your muddy feet on it w T hen ypu 
get ready. Just walk right in. All you 
have to do is to walk up to the Mayor’s office 
and go and spit in the spittoon or on the rug 
or anywhere you wish to. You pay for jit, 
rug and all. (R. 78.) j 

i 

i 

It is respectfully submitted that the manifest 
purpose and intent of this address was to incite 


i 

i 

i 

i 
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and encourage disrespect of and disregard for pub¬ 
lic property. 

The Bar Association of Los Angeles, consisting 
of 1,800 members, has been repeatedly subjected to 
strong and bitter attacks over Station KGEF by 
Shuler because he thought that organization had 
“hailed him into Court on the Pantages matter” 
(R.JL57), and he has consistently announced that it 
is controlled bv a handful of criminal lawyers. He 
has opposed, in his broadcast, any candidate for 
public office who is endorsed by the Bar Association. 
(R. 253.) 

At the hearing before the Commission Examiner, 
Dr. Shuler said: 

Now with respect to my opposition to the 
Bar Association, the examiner will of course 
realize that human nature is human nature 
and I am human, most human, and when I 
feel a great wrong has been done, I suppose 
the human element enters there. (R. 156, 
157.) 

Among other things, Dr. Shuler said in a speech 
over Station KGEF on October 16,1930: 

Now the truth of it is the whole country is 
outraged against this Julian mess, and the 
whole country knows that the Bar Associa¬ 
tion played with the Julian thieves from be¬ 
ginning to end, and that the high-powered 
attorneys of the Bar Association were the 
men who defended the Julian thieves 
* * * and the men who worked everv 

J 

trick known to the trade to prevent their 
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being convicted, and they know that the 
political judges joined these high-powered 
criminal attorneys in protecting and shelter¬ 
ing these men from prosecution and convic¬ 
tion. (R. 392.) | 

Hubert Morrow, a witness on behalf of the jre- 
spondents, who is a member of the Los Angeles Bar 
since 1902 and past president, testified that the 6ar 
Association had nothing to do with any Julian 
thieves case and that there was no one on the Board 
of Trustees of the Bar Association known a4 a 
criminal lawyer; they were all civil lawyers. (R. 
395.) | 

The following is a part of the same speech de¬ 
livered bv Dr. Shuler over Station KGEF on 6c- 

a/ 

tober 16, 1930: j 

I am still standing with all the force apd 
power within me on the original positioij I 
took that the people’s liberties and the rights 
of the people can never be conserved and 
will never be safe in this country as long |as 
certain criminal lawvers dominating the Bar 
Association hold a controlling hand over cer¬ 
tain judges sitting on the bench. (R. 393.) 

The witness Morrow stated that the Bar Associa¬ 
tion has never been dominated by criminal lawyers; 
that with hardly an exception the men who have 
constituted the Board of Trustees and the officers 

i 

i 

of the Los Angeles Bar Association, being the onies 
who controlled the Association back as far as 1838 
or 1890, have been civil lawyers. (R. 393.) This 
was corroborated in part by Mr. Guy R. CrumJ), 
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an attorney living in Los Angeles, a member of the 

Los Angeles Bar Association and its president in 

1929, who stated that he has been active in the Bar 

Association either as a member of the Board of 

Trustees or chairman of the Grievance Committee 

or an officer for over ten vears. He is also Vice 

* 

President of the State Bar. (R. 400, 401.) 

W. C. Doran who has been a Judge of the Su¬ 
perior Court of Los Angeles for about eight years, 
and who was presiding judge at the time of the hear¬ 
ing, testified that he had heard Dr. Shuler broad¬ 
cast from Station KGEF criticizing the Bar Asso¬ 
ciation and that he thought the position Dr. Shuler 
took with reference to the Bar Association and its 
endorsements was unwarranted and illogical. (R. 
136, 137.) Thomas L. Ambrose, presiding Judge 
of the Municipal Court of Los Angeles, also heard 
Dr. Shuler attack the Bar Association in his broad¬ 
casts over Station KGEF. (R. 141.) 

Judge Collier heard Dr. Shuler broadcast over 
Station KGEF that he (Shuler) was making a pro¬ 
test against the Bar Association endorsement of 
him (Collier) but that he would be elected anyway. 
(R. 292.) Shuler was also heard by Judge Collier 
to say over Station KGEF that his (Shuler’s) real 
opposition to Judge Collier’s candidacy was not the 
Friday matter (heretofore referred to) but the 
fact that Collier had said he would stand or fall by 
the endorsement of the Bar Association. (R. 293.) 

The Commission found that when Dr. Shuler has 
not been in possession of definite facts upon which 
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to base his bitter attacks upon individuals and in¬ 
stitutions, lie has proceeded by the well-knbwn 
method of innuendo wherein he does not state! ab¬ 
solute knowledge of the facts or assume responsi- 

i 

bility therefor, but prefaces his statements by Such 
words as “suppose.” The record sustains this 
finding as follows: 

Concerning the candidacy of the present (gov¬ 
ernor of California, Dr. Shuler was asked if he 
made the following speech: 

i 

I have just received a message as to! the 
condition, physical and mental, of Mayor 
Jim Rolph, and I warrant that he isj not 
kept out of Southern California by typjioid 
fever or rheumatism and most people have 
found that out by this time. There is an 
insistent whisper that if Rolph and Merriam 
are elected, Rolph will possibly be disquali¬ 
fied as a result of a condition that hai re¬ 
cently developed, and Merriam will be Gov¬ 
ernor. That’s the bunk, and nothing! less 
than the bunk. Suppose that Rolph should 
not be mentally fit for the Governor’s chair, 
and suppose that because of his past excesses 
he should not be found in a condition from 
a nervous, physical standpoint, where he 
would be able to actually carry on the qffice, 
where is the provision in the Constitution 
or in the law by which Merriam w T ould dis¬ 
place him? It isn’t there. Only death or 
his impeachment or his incarceration in the 
asylum would vacate the chair for Merriam. 
Rolph as Governor might be in the condition 
in which it is generally conceded he is now, 
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which condition has prevented him coming to 
Southern California to fill his speaking en¬ 
gagements, and has necessitated most of the 
old political orators of San Francisco coming 
down to tell us how to vote here in Southern 
California. That fact would not make Mer- 
riam Governor. The only way to save this 
State from the tragedy that we all know it 
faces is to elect Young, a sober man, a sane 
man, a man of sound body, of sound mind, 
a perfect gentleman, an honest, law-enforce¬ 
ment statesman, to the position which he 
seeks and which the best people in California 
are supporting him for. (R. 144.) 

To which he replied, “I wouldn’t say that I didn’t 
make that statement.” (R. 145.) 

The witness Lvon testified that he heard Dr. 
Shuler make that statement over Station KGEF. 
(R. 178.) 

It does not appear from this record that any 
excesses of any nature were ever indulged in by 
Governor Rolph or that he was in any way unfit 
for public office. 

The Commission found that Station KGEF has 
been used to attack a religious organization and 
members thereof, thus serving to promote religious 
strife and antagonism. That the record abundantly 
supports this finding may be seen from the follow¬ 
ing: 

Dr. Shuler has repeatedly used Station KGEF 
to attack the Catholic Church. (R. 90, 92, 115, 
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137, 139, 174, 175, 197, 198, 202, 204, 213, 253, 254, 

274,275.) ; 

' i 

During the hearing he was asked if he did!not 

broadcast the following: 

A few years ago you would almost have 
mobbed me if I had said a great political 
convention would nominate in Americ^ an 
avowed Roman Catholic who declared in 
public he was loyal to the historic position of 
the Roman Catholic Church. He is nomi¬ 
nated and more than that, Protestant 
preachers by thousands are going to rais^ up 
all over this country and say ‘We ought to 
beat him because he is wet, but as far as 
being a Catholic is concerned, we oiight 
to be too big to fight him because hfe is 
a Catholic. ’ God help us! I want to | tell 
you I am fighting him because he is wet, but 
I am fighting him 10 times as hard because 
he belongs to the banner of Rome. If A1 
Smith is elected, God help us! This Nation 
is billed for years of turmoil and strife, of 
discontent and struggle, for hate and vefiom 
the like of which your Nation has not seen 
since slavery lifted its head and undertook to 
throttle the life out of your country. For 
Rome and liquor, through an organized 
force, is going to try to take over this Nation 
and wring the life out of this country land 
make law to be a puny stigma while j she 
grows to be a giant, and the only people that 
can prevent it is the Christian men and'wo- 
ment of America.” (R. 86, 87.) j 
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To the question Sliuler replied, 44 1 don’t know. 
I made some equally strong, I am sure, because I 
felt it very deeply, and that is where I stood.” 
(R. 87.) 

The witness Lambert testified that during the 
last presidential campaign he heard Dr. Shuler say 
that if A1 Smith were elected the Pope would rule 
the White House and that he knew for a fact pri¬ 
vate wires would be installed in the White House 
between the Vatican and the White House. It ap¬ 
pears also from the testimony of this witness that 
he heard Dr. Shuler say over Station KGEF that 
William Randolph Hearst was cooperating with 
the Catholics during the recent controversy be- 
tween the Catholic faith and Mexico over the Mexi¬ 
can Government taking possession of all Catholic 
holdings throughout that country, and that Dr. 
Shuler had said that the result of that cooperation 
would ultimately lead to war between the United 
States and Mexico through the influence of William 
Randolph Hearst and the Catholics. (R. 197-198.) 

When asked if he had said the following upon 
one occasion: 

It has always been strange to me that the 

Roman Catholic Church can alwavs furnish 

%/ 

about two or three criminal lawyers of the 

worst type in every city of America. 

* * *. (R. 90.) 

He replied that he did not recall, but he expected 
that he had. (R. 90.) 
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Again when he was asked if he had said in 
connection with the Los Angeles Community 
Chest: | 

i 

The chest was conceived in sin and born 

i 

in iniquity, and it was fitting that Joseph 
Scott, a prominent Roman Catholic, should 
be in charge of it. (R. 92.) j 

He replied that he did not recall, but he might have. 
(R. 92.) | 

E. M. Boddv, editor and publisher of the Illus¬ 
trated Daily News, a witness for the applicant, 
testified that he was familiar with the attacks of 
Dr. Shuler on the Los Angeles Bar Association and 
with his attacks on Catholics; that he opposed Dr. 
Shuler bitterly on both because he thought he was 
wrong on both of them. (R. 115.) | 

The witness Dewar also testified that he heard 
Dr. Shuler attack the Catholics many timesj and 
the Community Chest, the Chamber of Commerce 
and the Los Angeles Bar Association. (R. 213.) 
The witness Raymond Stall testified that he heard 

i 

Dr. Shuler broadcast over Station KGEF with ref¬ 
erence to the Catholics many times. (R. 253.) 
He stated he heard Dr. Shuler say that the Catholics 
were responsible for the assassination of Presidents 
Lincoln, Garfield and McKinley. (R. 254.) j 
Ellwood de Garmo, a citizen of Los Angele^ for 

i 

forty-seven years and foreman of the Los Angeles 
Grand Jury in 1929, testified that he heard! Dr. 
Shuler broadcast over Station KGEF at various 
times and that he heard him on one occasion speak 
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of him (de Garmo) as a “ Dago Catholic” and that 
he was allied with the underworld, and had him 
associated with the “ Julian Ring.” Mr. de Garmo 
said that Dr. Shuler even went so far as to try 
to change his name to “DeGarbage.” (R. 274,275.) 
It appears from the record that this witness had 
nothing to do with the Julian affair and had no 
investment in it, and is not a Catholic. (R. 274- 
278, inclusive.) 

Appellant’s station (KGEF) was also used to 
attack the Jews. (R. 174; 139.) 

The Commission found further that Dr. Shuler 
was twice convicted of having attempted, by his 
radio talks, to obstruct the orderly administration 
of justice, and that in its opinion such use of radio 
facilities does not meet the statutorv standard. 

The record fully sustains this finding as follows 
(R, 739-751, inclusive; 752-781) : 

Shuler was convicted of contempt of court upon 
two charges resulting from addresses broadcast in 
September of 1929. He was fined in one case $50.00 
and in the other $25.00. The Superior Court of 
Los Angeles in its opinion in that case said: 

The Court holds that the two addresses 
admittedly delivered by the respondent are 
clearly contempt in that they tend to un¬ 
lawful interference with the process or pro¬ 
ceedings of this court, in one instance being 
an unfair and untrue statement of the posi¬ 
tion of the Court in reference to the impanel¬ 
ling of the jury. In this same address and 
in the subsequent address respondent’s re- 
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marks amounted to an assault upon a jijiror. 
Under our system jurors are judges of ^nat¬ 
ters of fact, and being thus a necessary part 
of the judicial system, are entitled to the 
respect and protection of the law and of all 
citizens. (R. 750.) I 

Shuler criticized acts of various judges of! the 
Superior Court of Los Angeles in connection with 

i 

the trials of criminal cases in that court. Because 
of statements made by Shuler in these broadcasts 
he was convicted again in the Supreme Cour^; of 
Los Angeles in May of 1930 for contempt of court. 
This conviction was appealed on habeas corpus pro¬ 
ceedings to the Supreme Court of California iand 
that court, in sustaining the conviction, in its opin- 
ion said among other things: 

We are entirely satisfied that the broad¬ 
casted utterances of the petitioner with! re¬ 
spect to the foregoing matters involved in 
pending proceedings in said court and before 
the said judges thereof, disclose throughout 
the existence on the part of the petitioner a 
persistent and intentional purpose to impose 
his own will and views with respect to $aid 
causes and the facts, the law and the conduct 
thereof, upon the said superior court, and 
not only the judges thereof particularly ipen- 
tioned, but all of the judges thereof, and that 
such result was contemplated and intended 
to be achieved by the petitioner through his 
aforesaid public utterances, embodying his 
strenuous and repeated asservations as to ‘the 
facts and the law relative to these several 


i 


i 
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causes, commingled with assaults, both ex¬ 
press and by innuendo upon the motives and 
integrity of the several judges having these 
matters in charge, and with threats of the 
injurious consequences to them of an adverse 
public opinion which, by means of his reiter¬ 
ated utterances, he was seeking to create. 
That such acts and conduct on the part of 
this petitioner constituted contempt of court 
we entertain no doubt. The constitutional 
guarantees of freedom of speech and of the 
press do not, in our opinion, and in the light 
of the authorities which we are about to cite, 
go so far as to protect the citizen in making 
such comment by either spoken or printed 
utterance with respect to causes pending be¬ 
fore courts of justice, as have for their pur¬ 
pose and manifest tendency an attempted in¬ 
terference with the orderly administration 
of justice before such tribunals and in re¬ 
spect to causes pending and in course of con¬ 
duct therein. No difference can be dis¬ 
cerned between the rights of the citizen and 
the proper limitation thereof under his 
aforesaid constitutional guaranty, whether 
that citizen be a minister speaking from his 
pulpit, or a broadcaster through the radio, 
or an editor through his newspaper, or a 
curbstone orator from his soap box, or an 
anarchist from whatever forum he mav find 
for the exploitation of his doctrines, the right 
and the limitation thereof being the same 
when the matter involved in the utterances of 
all or any of these affects or manifestly tends 
to affect the orderly administration of jus- 
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tice in pending causes before judicial tribu¬ 
nals and the judges thereof. (R. 775.)| 

I 

Dr. Shuler has written a number of pamphlets 
and books which he advertised over the radio. 
Among these were the following : 

Free Speech. (R. 627.) j 

Contempt and the Judge. (R. 628.); 
Julian Thieves. (R. 629.) 

Julian Thieves in Politics. (R. 629.) 
Jailed. (R. 629.) j 

The Criminal Lawyer. (R. 630.) I 
A1 Smith. (R. 727.) j 

On Trial. (R. 727.) | 

The Rise of Beastism. (R. 705, 727.) 
Miss X. (R. 727.) 

McPhersonism. (R. 705, 727.) | 

Millionaires and Hired Girls. (R. 705, 
727.) ; 

He stated that he has advertised over the radio 
all the booklets he has written since the radio was 

i 

installed. (R. 627.) j 


Appellant states in his brief (page 13) : 

Because of the large number of utterances 
to which attention was directed it is impos¬ 
sible, within reasonable limits, to summarize 
all the evidence bearing on them. It pmy 
safely be assumed that those which, in!the 
Commission’s opinion, are most objection¬ 
able have been set forth or specifically: re¬ 
ferred to in the Commission’s decision. 
These are eighteen in number, only three of 
which will be found duplicated in the exam¬ 
iner’s report. 


i 
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i 
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A review of this record will show that the Com¬ 
mission in its decision certainly did not name all 
the objectionable utterances made by Dr. Shuler 
over Station KGEF. It endeavored to set forth a 
classical example of each type of objectionable 
broadcast. 

It is respectfully submitted, particularly in view 
of the limited number of facilities available for 
broadcast purposes, that the use of the facilities 
of Station KGEF as made bv Shuler in the name 
of the Trinity Methodist Church, South, as shown 
by this record, is not in the public interest, conven¬ 
ience and necessity. 

B. Deletion of station KGEF would tend toward a more equitable 

distribution of facilities 

In and around Los Angeles there are located the 
following radio broadcasting stations which render 
service to this general area: 

KMPC—Beverly Hills, 500 watts, 710 kilo¬ 
cycles. 

KELW—Burbank, 500 watts, 780 kilocycles. 

KFVD—Culver City, 250 watts, 1,000 kilo¬ 
cycles. 

KFWB—Hollywood, 1 kw, 950 kilocycles. 

KNX—Hollywood, 5 kw, 1,050 kilocycles. 

KMCS—Inglewood, 500 watts, 1,120 kilo¬ 
cycles. 

KGER—Long Beach, 1 kw, 1,360 kilo¬ 
cycles. 

KFOX—Long Beach, 1 kw, 1,250 kilo¬ 
cycles. 
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KPI—Los Angeles, 50 kw, 640 kilocycles. 

KFSG—Los Angeles, 500 watts, 1,120 kilo¬ 
cycles. 

KGFJ—Los Angeles, 100 watts, 1,200 kilo¬ 
cycles. 

KHJ—Los Angeles, 1 kw, 900 kilocycles. 

KTBI—Los Angeles, 1 kw, 1,300 kilo¬ 
cycles. 

KECA—Los Angeles, 1 kw, 1,430 kilo¬ 
cycles. 

KTM—Los Angeles, 500 watts, niglit, 1 
kw-ls, 780 kilocycles. 

KMTR—Los Angeles, 500 watts, 570 kilo¬ 
cycles. 

KPPC—Pasadena, 50 watts, 1,210 kilo¬ 
cycles. 

Approximately 40 per cent of all existing radio 
stations in California are located in Los Angeles. 
(R. 835-837.) j 

Tlie last official census as determined by:tlie 
United States Census Bureau July 1,1932, of which 
this Court may take judicial notice, and upon which 
the Commission’s quota figures are based, shows; the 

i 

following population figures: 


California-5, G7(T, 251 


■ 1 I- 

Los Angeles (including Hollywood)_1,238,048 

Beverly Hills_ 17,429 

Burbank_ l(j>, 662 

Culver City_ ij>, 669 

Inglewood_ 19,4S0 

Long Beach_ 142,032 

Pasadena__ 76, 086 


1,518,406 


Thus it appears that while Los Angeles and en¬ 
virons have almost 40 per cent of the radio facilities 


i 

i 
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of the State of California (not including Station 
KGEF), it has about 25 per cent of the population. 
California is slightly under quota although the 
Fifth Zone is considerably over quota. 

The elimination of this station will tend to equal¬ 
ize the distribution of radio facilities within the 
State of California. ( Havens c£* Martin v. Federal 
Radio Commission, 59 App. D. C. 393.) 

II. The Commission’s decision violates no provision of the 

Radio Act 

In support of its position that the Commission’s 
decision violates the provisions of the Radio Act 
of 1927, it is urged: (1) That Section 29 of that 
Act operates to prevent the Commission from con¬ 
sidering the character of a radio broadcast sta¬ 
tion’s past operation and, more particularly, its 
program material in determining whether or not 
its license should be renewed and (2) that in cases 
of this character Section 29 constitutes an excep¬ 
tion to the grant of power contained in Section 11 
of the Act. Neither question can be regarded as 
an open one in view of the language of the Act itself 
and in view of the decision of this Court in the 
case of KFKB Broadcasting Association, Inc., v. 

Federal Radio Commission, - App. D. C. 

-, 47 F. (2d) 670. 

An examination of Section 11 reveals that it 
establishes the same standard and prescribes the 
same procedure for Commission action upon all 
applications for station licenses or for renewal or 
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modification of such licenses. It recognizes no ex- 

^ i 

i _ 

ceptions and contains no qualifying language, j In 
such a case where an application is presented for 
its consideration, the Commission has only two al¬ 
ternatives : (1) It may grant the same if it is able 
from an examination thereof to determine that pub¬ 
lic interest, convenience and necessity, would be 
served by such action, or (2) it may designate the 
application for hearing if it is not able to ijeach 
such a determination on the basis of the informa¬ 


tion then at hand. i 

While Section 11 does not specifically so provide, 

i 

it is clear from the context of the Act that where 


hearings are held on applications the Commission 


must determine on the basis of the evidence ad¬ 


duced that public interest, convenience and ijieces- 
sitv, will be served therebv before the same clan be 
granted. In other words, a finding of public inter¬ 
est, convenience and necessity, is a necessary condi¬ 
tion precedent to the granting of any instrument of 
authorization provided for by the Act whether the 
same is granted with or without a hearing. 

On the other hand, Section 29 does not in terms 
refer to Section 11 or the proceedings provided for 
therein; it does not even deal in the remotest degree 
with the action of the Commission in passing upon 
applications for instruments of authorization. 
What it does provide is: (1) That nothing in the 
Act shall be understood or construed to giye the 
licensing authority the power of censorship over 
radio communications or signals transmitted by 


i 

i 

i 


i 
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any radio station: and (2) that no regulation or 
condition shall be promulgated or fixed by the licen- 
ing authority which shall interfere with the right of 
free speech by means of radio communication. 
Both of these requirements relate to matters of 
previous restraint of broadcast material; both re¬ 
late to and prohibit interference of the sort de¬ 
scribed bv the Commission with an existing and 

already licensed broadcast station; and neither 
* 

have any relation to or bearing upon the question 
now under consideration, namely, the qualifications 
of an applicant for broadcast facilities. 

That what was done in this case does not consti¬ 
tute censorship within the meaning of Section 29 
of the Radio Act of 1927 is established bv the de- 
eision of this Honorable Court in the case of KFKB 
Broadcasting Association, Inc. v. Federal Radio 
Commission, supra. That what was done in this 
case does not constitute a regulation or condition 
promulgated or fixed by the licensing authority 
which interferes with the right of free speech by 
means of radio communication is, we submit, like¬ 
wise manifest; the action here challenged did not 
constitute or arise out of any regulation or condi¬ 
tion promulgated or fixed by the licensing authority 
but by application of what we regard as the plain 
provisions of the Act governing the action of the 
Commission with respect to applications. 

The statutory standard prescribed by the Act is 
public interest, convenience, and necessity. It is 
a matter of common knowledge that the signals 
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transmitted by a radio broadcast station manifest 
themselves and are of value to the public only as 
they are received in proper receiving sets, anjd as 
such become audible as station programs. Th£ re- 

i 

ceipt of such station programs constitutes the!sole 
benefit which the public derives from broadcasting 
and no determination by the Commission which 
does not adequately consider and make provision 
for the all-important question of program material 
can possibly comply with this statutory standard. 

It was the evident intent of Congress that all 
applications, whether for entirely new facilities or 


for renewal of an existing license, should be gov- 

i 

erned by the same standard. (Compare Sections 
1 and 11 of the Radio Act of 1927.) The Act does 
not declare, and we can not assume, that Congress 
intended to make this standard applicable to all 

j 

phases of a station’s past or proposed operation, 
such as the character of its equipment, maintenance 
of assigned frequency, and the amount of time ac¬ 
tually consumed, and ignore entirely the character 


of its programs. 

To do so would be to admit that the Commission 
can not make any adjustment of frequency, power, 
or hours of operation between competing applicants 
based upon the character or quality of program 
material rendered or proposed; to do so would be 
to establish that as long as stations conform to| the 
technical requirements of pertinent treaties, laws, 


i 


i 

I 

i 
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and regulations they have a right in perpetuity to 
broadcast what they please; to do so would be to 
place a premium on intemperate and ill-advised 
utterances over the microphone because immunity 
to discipline would be created by the very acts 
which, in this case, are regarded as objectionable 
and which, in our opinion, are contrary to the pub¬ 
lic interest in any case. In short, to do so would be 
to assume in the absence of positive language to 
this effect that Congress intended, by the enact¬ 
ment of Section 29, to destroy the force and effect 
of the Act as an entirety as it pertains to broad¬ 
casting. 

That such was not the purpose or effect of Sec¬ 
tion 29 of the Act is established by the case of 
KFKB Broadcasting Association, Inc., v. Federal 
Radio Commission, supra. That case arose in pre¬ 
cisely the same manner as the case at bar except 
that the evidence was heard in the first instance 
before a Commissioner rather than before an ex¬ 
aminer of the Commission. That station had also 
been operating for a considerable time under 
licenses and renewals thereof granted by the Com¬ 
mission. There, as here, the application for re¬ 
newal of station license was designated for hearing 
because of the Commission’s inability to reach a de¬ 
termination that public interest, convenience and 
necessity would be served by the granting of such 
application on the basis of the evidence then before 
it. The Court, in affirming the Commission’s 


I 


I 

I 

action in refusing to grant a renewal on the basis of 
the showing made, said in part: 

i 

This being an application for the renewal 
of a license, the burden is upon the appli¬ 
cant to establish that such renewal would be 

i 

in the public interest, convenience, or neces¬ 
sity ( Technical Radio Laboratory v. Federal 
Radio Commission, 36 F. (2d) 111; Camp¬ 
bell v. Galeno Chemical Co., 281 U. S. 599, 
609), and the court will sustain the findings 
of fact of the Commission unless “ manifestly 
against the evidence” ( Ansley v. Federal 
Radio Commission, No. 5149, decided | this 
term,-App. D. C.-. 

We have held that the business of broad¬ 
casting being a species of interstate Com¬ 
merce, is subject to the reasonable regulation 
of Congress. Technical Radio Lab. v. fed¬ 
eral Radio Commission, -App. B. C. 

-, 36 F. (2d) 111; City of New Tork 

v. Federal Radio Commission, -App- 

B. C.-, 36 F. (2d) 115; Chicago Fed¬ 

eration of Labor v. Federal Radio Cornmiis- 

sion, -App. B. C.-, 41 F. (2d) 

422. It is apparent, we think, that the busi¬ 
ness is impressed with a public interest! and 
that, because the number of available broad¬ 
casting frequencies is limited, the Commis¬ 
sion is necessarily called upon to consider the 
character and quality of the service to be 
rendered. In considering an application for 
a renewal of the license an important con¬ 
sideration is the past conduct of the appli¬ 
cant, for “by their fruits ye shall know 
them.” Matt. VII: 20. Especially is this 
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true in a case like the present, where the evi¬ 
dence clearly justifies the conclusion that the 
future conduct of the station will not differ 
from the past. 

***** 

Appellant contends that the attitude of 
the Commission amounts to a censorship of 
the station contrary to the provisions of Sec¬ 
tion 29 of the Radio Act of 1927. The con¬ 
tention is without merit. There has been no 
attempt on the part of the Commission to 
subject any part of appellant’s broadcasting 
matter to scrutiny prior to its release. In 
considering the question whether the public 
interest, convenience, or necessity will be 
served by a renewal of appellant’s license, 
the Commission has merely exercised its un¬ 
doubted right to take note of appellant’s 
past conduct, which is not censorship. 

Kor can the cited case be distinguished from the 
case at bar. While it is true that the primary mo¬ 
tive of the station’s operation in the cited case was 
the pecuniary profit of Dr. Brinkley, who domi¬ 
nated the licensee company and controlled its poli¬ 
cies, the Commission has found in the present case 
that Dr. Shuler dominates the operation of Station 
KGEF and uses it as an instrumentality for foist- 
ing his personal views on public and religious ques¬ 
tions on all and sundry. In short, the operation of 
Station KGEF was conducted only in the personal 
interest of Dr. Shuler just as surely as Station 
KFKB was operated solely in the personal inter¬ 
ests of Dr. Brinkley. 
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Be that as it may, service to the public and! not 
the motive of the broadcaster is the guide or I cri¬ 
terion for Commission action. The result of I the 
stations’ operation in both cases was a lack of that 

i 

character of service to which the public would'ap¬ 
pear to be reasonably entitled when a public privi¬ 
lege is conferred upon an individual for the public 
use. In this respect the cases are identical and we 
respectfully submit that the cited case is decisive 
of the case at bar in so far as any question concern¬ 
ing the proper interpretation of Sections 11 and 29 
of the Radio Act of 1927 is concerned, or in so j far 
as the Commission’s duty thereunder is involved. 

III. The Commission’s decision violates no constitutional 

provision 

A. The first amendment to the Constitution of the United States 

Appellant’s charge that the Commission’s I de¬ 
cision violates the first amendment to the Constitu- 

i 

tion of the United States is based upon the asser¬ 
tion that Section 11 of the Radio Act of 1927 as con¬ 
strued and applied by the Commission in this qase 
and by both the Commission and this honorable 
court in the case of KFKB Broadcasting Associa¬ 
tion, Inc., v. Federal Radio Commission, supra ,j vi¬ 
olates the guaranty of free speech contained in that 
amendment. 

The proper interpretation of Section 11, as Well 
as its application to the present case, has already 
been considered. We shall, therefore, concern 
ourselves only with the power of Congress to mhke 

i 

I 

l 

i 
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such an enactment in view of the questions 
presented. 

BROADCASTING IS A SPECIES OF INTERSTATE COMMERCE 
REGARDLESS OF THE SOURCE FROM WHICH THE PRO¬ 
GRAM MATERIAL MAY BE DERIVED 

Iii the verv first case in which this court was called 
upon to review a decision of the Federal Radio 
Commission ( General Electric Company v. Federal 
Radio Commission, 58 App. D. C. 386, 31 F. (2d) 
630), it had occasion to review the history of radio 
regulations and to examine the legislative enact¬ 
ments designed for that purpose, including the 
Radio Act of 1927. In commenting upon the sub¬ 
stantial provisions of the Radio Act of 1927 it was 
pointed out that the power of Congress to enact 
such legislation was derived from Article 1, Sec¬ 
tion 8, Clause 3 of the Constitution of the United 
States, popularly referred to as the “Commerce 
Clause,” and that radio communication in the sense 
contemplated by this Act constituted interstate 
commerce. 

In an unbroken line of decisions since that date 
(January 6, 1930), this, and other courts, have ar¬ 
rived at the same conclusion ( Federal Radio Com¬ 
mission v. General Electric Co. et ah, 281 U. S. 
464; Technical Radio Laboratory v. Federal Radio 
Commission, 59 App. D. C. 125, 36 F. (2d) 111; 
White v. Federal Radio Commission et al., 29 F. 
(2d) 113; City of New York v. Federal Radio Com¬ 
mission, 59 App. D. C. 129, 36 F. (2d) 115; Durham 
Life Insurance Co. v. Federal Radio Commission, 
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— App. D. C. —> 55 F. (2d) 537; Station WBT, 
Incorporated, v. South Carolina Tax Commission, 
46 F. (2d) 671). In view of this unbroken lii^e of 
authority on the subject it is submitted that jany 
question with respect to the character of radio com¬ 
munication generally is no longer an open one. 

But the contention made here would involve hnd 
compel a distinction between a broadcast program 
which has its origin in the spoken word and all 
other such programs. Not only would it involve 
a distinction but it would involve a recognition of 
a difference so fundamental as to affect the power 
of Congress to deal with the subject matter. jWe 

i 

are prepared to make no such concession and sub¬ 
mit that no such concession is required. 

The fundamental difference between an original 
utterance or performance and the product or refeult 
of that utterance or performance as it is received 
by the broadcast audience has not only been gen¬ 
erally recognized from the outset but was judi¬ 
cially established by the Supreme Court of the 
United States in the case of Buck v. Jewell-LaSalle 
Realty Company, 283 U. S. 195. 

In that case the contention was made that there 

i 

was no performance within the meaning of Section 
1 of the copyright act of March 4, 1909 (35 Stat. 
1075), when a program transmitted by a broad¬ 
casting station was received in a receiver located 
in a hotel and made available in this manner 
to the guests of that establishment because the 
reception of a radio broadcast is no different frbm 


i 

! 


i 
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listening to a distant rendition of the same pro¬ 
gram. In disposing of that contention the court 
said in part: 

* * * We are satisfied that the recep¬ 

tion of a radio broadcast and its translation 
into audible sound is not a mere audition of 
the original program. It is essentially a 
reproduction. As to the general theory of 
radio transmission there is no disagreement. 
All sounds consist of waves of relatively low 

4 / 

frequencies which ordinarily pass through 
the air and are locallv audible. Thus music 
played at a distant broadcasting studio is 
not directly heard at the receiving set. I 11 
the microphone of the radio transmitter the 
sound waves are used to modulate electrical 
currents of relatively high frequencies which 
are broadcast through an entirely different 
medium, conventionally known as the ether. 
These radio waves are not audible. In the 
receiving set they are rectified; that is, con¬ 
verted into direct currents which actuate the 
loud speaker to produce again in the air 
sound waves of audible frequencies. The 
modulation of the radio waves in the trans¬ 
mitting apparatus by the audible sound 
waves is comparable to the manner in which 
the wax phonograph record is impressed by 
these same waves through the medium of a 
recording stylus. The transmitted radio 
waves require a receiving set for their detec¬ 
tion and translation into audible sound 
waves, just as the record requires another 
mechanism for the reproduction of the re¬ 
corded composition. In neither case is the 
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original program heard; and, in the former, 
complicated electrical instrumentalities are 
necessary for its adequate reception and dis¬ 
tribution. * * * | 

i 

As will be observed from the above citation,! no 

■ 

distinction was made bv the court between radio 

# j 

programs based upon their nature or their origin 
and we respectfully submit no such distinction ean 
be made. In all cases the same instrumentalities 
and the same processes are employed. In all causes 
such instrumentalities and such processes are es- 

i 

sential to the result and in all cases the result is not 
an audition of the original program or utterance 

i 

but essentially a reproduction made possible only 

j 

bv the method above described. j 

It will be observed that appellant in its brief 
does not attempt to show by reason or authority 
that such a fundamental difference as that relied 
upon does, in fact, exist. It is assumed, rather 
than demonstrated, that it does. 

j 

In view of the authorities above referred to and 
the total lack of authority to the contrary, we sub¬ 
mit that we are justified in adopting and do adopt 
as our premise for the consideration of the ques¬ 
tions herein presented the proposition that broad¬ 
casting of the sort contemplated by the Radio Act 
of 1927 and involved here is a species of interstate 
commerce regardless of the source from which the 
program material may originate. 

i 

i 

i 

i 

i 

I 

i 

i 

i 

i 
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2. THE POWER OF CONGRESS TO REGULATE INTERSTATE 
COMMERCE IS ALL-INCLUSIVE. KNOWS ONLY THE LIMITA¬ 
TIONS SET FORTH IN THE CONSTITUTION AND INCLUDES 
THE POWER OF CLASSIFICATION. SELECTION. AND PRO 
TAXTO PROHIBITION OF SUCH COMMERCE AND THE IN¬ 
STRUMENTALITIES BY WHICH IT IS CONDUCTED 

Much lias been said in the decided cases concern¬ 
ing the power of Congress over the subject of inter¬ 
state and foreign commerce. To repeat all or even 
a substantial portion here would serve no good pur¬ 
pose. In view of the contentions made, we deem 
it advisable, however, to refer briefly to some of 
these pronouncements. In the case of Gibbons v. 
Ogclcn, 9 Wheat. 1, the leading case upon the sub¬ 
ject, the court speaking through Mr. Chief Justice 
Marshall said: 

The subject to be regulated is commerce; 
and our Constitution being, as was aptly said 
at the bar, one of enumeration, and not of 
definition, to ascertain the extent of the 
power, it becomes necessary to settle the 
meaning of the word. The counsel for the 
appellee would limit it to traffic, to buying 
and selling, or the interchange of commod¬ 
ities, and do not admit that it comprehends 
navigation. This would restrict a general 
term, applicable to many objects, to one of 
its significations. Commerce, undoubtedly, 
is traffic, but it is something more; it is inter¬ 
course. It describes the commercial inter¬ 
course between nations and parts of nations, 
in all its branches, and is regulated by pre¬ 
scribing rules for carrying on that inter- 
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course * * *. It has been truly said that 
commerce, as the word is used in the Consti¬ 
tution, is a unit, every part of which is indi¬ 
cated by the term. If this be the admitted 
meaning of the word, in its application; to 
foreign nations, it must carry the same 
meaning throughout the sentence, and Ire- 
main a unit, unless there be some pl$in, 
intelligible cause which alters it. * * * 

And again: j 

We are now arrived at the inquiry: What 
is this power ? It is the power to regulate; 
that is, to prescribe the rule by which com¬ 
merce is to be governed. This power, like 
all others vested in Congress, is complete in 
itself, may be exercised to its utmost extejit, 
and acknowledges no limitations, other than 
are prescribed in the Constitution . These 
are expressed in plain terms, and do not 
affect the questions which arise in this case, 
or which have been discussed at the bar. If, 
as has always been understood, the sov¬ 
ereignty of Congress, though limited to spec¬ 
ified objects, is plenary as to those objects, 
the power over commerce with foreign 
nations, and among the several states, is 
vested in Congress as absolutely as it would 
be in a single government, having in its con¬ 
stitution the same restrictions on the exercise 
of the power as are found in the Constitution 
of the United States . (Italics supplied.) 

In the case of Pensacola Telegraph Company y. 

Western Union Telegraph Company, 96 U. S. 9, 


i 
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the court, speaking through Mr. Chief Justice 
Waite again said: 

Since the case of Gibbons v. Ogden, 9 
Wheat. 1, 6 L. ed. 23, it has never been 
doubted that commercial intercourse is an 
element of commerce which comes within 
the regulating power of Congress. Post 
offices and post roads are established to fa¬ 
cilitate the transmission of intelligence. 
Both commerce and the postal service are 
placed within the power of Congress, be¬ 
cause, being national in their operation, they 
should be under the protecting care of the 
National Government. 

The powers thus granted are not confined 

to the instrumentalities of commerce, or the 

postal service known or in use when the 

Constitution was adopted, but they keep 

pace with the progress of the country, and 

adapt themselves to the new developments 

of time and circumstances. Thev extend 

«/ 

from the horse with its rider to the stage 
coach, from the sailing vessel to the steam¬ 
boat, from the coach and the steamboat to 
the railroad, and from the railroad to the 
telegraph, as these new agencies are succes¬ 
sively brought into use to meet the demands 
of increasing population and wealth. They 
were intended for the government of the 
business to which they relate, at all times 
and under all circumstances. * * * 

In the case of Champion v. Ames, 188 U. S. 352, 
the court, speaking through Mr. Justice Harlan, 
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reviewed the then existing eases upon the subject 
and said: 

i 

This reference to prior adjudications 
could be extended if it were necessary to i do 
so. The eases cited, however, sufficiently 
indicate the grounds upon which this court 
has proceeded when determining the mean¬ 
ing and scope of the commerce clause. Tljiey 
show that commerce among the states em¬ 
braces navigation, intercourse, communica¬ 
tion, traffic, the transit of persons, and the 
transmission of messages by telegraph. 
They also show that the power to regulate 
commerce among the several states is vested 
in Congress as absolutely as it would be in 
' a single government, having in its constitu¬ 
tion the same restrictions on the exercise:of 
the power as are found in the Constitution 
of the United States; that such power| is 
plenary, complete in itself, and may be Ex¬ 
erted by Congress to its utmost extent, sub¬ 
ject only to such limitations as the Constitu¬ 
tion imposes upon the exercise of the pow¬ 
ers granted by it; and that in determining 
the character of the regulations to be adopted 
Congress has a large discretion which is hot 
to be controlled by the courts, simply be¬ 
cause, in their opinion, such regulations may 
not be the best or most effective that could 
be employed. 

In this case, the question involved was the va¬ 
lidity of a statute which operated to impose a pen¬ 
alty upon any person transmitting lottery tickets 
in interstate commerce. The act of transportation 



had been carried out by an express company au¬ 
thorized to do and performing a regular express 
business. The court held that such transportation 
constituted interstate commerce and that Congress 
could regulate that commerce, by in effect denying 
the facilities of such commerce to an enterprise 
which it deemed inimicable to the public welfare 
or contrary to the public interest. 

Since the date of the case last above referred to, 
there have been no decisions on the subject, which, 
in our opinion, in any way limit or qualify 
any of these statements as explanations of the law 
upon the subject. In fact, these same principles 
have been extended by their application to new 
instrumentalities and phases of commerce and to 
the situations created therebv. 

In the case of Brooks v. United States, 267 IT. S. 
432, the court had occasion to pass upon the valid¬ 
ity of an act of commerce which prohibited trans¬ 
portation in interstate commerce of stolen auto¬ 
mobiles. In the case of Hi polite Egg Company v. 
United States, 220 IT. S. 45, the validity of an act 
of Congress prohibiting the transportation of adul¬ 
terated foods in such commerce and providing for 
their seizure after transportation while still in the 
original packages, was sustained. In the case of 
Hoke v. Uhited States, 227 IT. S. 308, the court 
upheld the power of Congress to regulate com¬ 
merce by enactment of the provisions of the White 
Slave Act, June 25, 1910 (36 Stat. 825) making 
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criminal the transportation of women or girls 
in interstate commerce for immoral purposes; 
and again in the case of Weber v. Freed, 239 
U. S. 325, the court upheld the power of Con¬ 
gress over the subject matter of interstate com¬ 
merce as applied to the transportation of films lor 

i 

pictorial representations of prize fights and in|so 
doing took occasion to say that the power and hot 
the motive of Congress in exerting such power iyas 
the guide or criterion in determining the validity of 
such enactments. 

In short, the power of Congress to close the a^e- 

j 

nues of interstate or foreign commerce or to deny 
the use of the instrumentalities thereof to certain 
persons when in its considered judgment such he- 

i 

tion would promote the public interest or prevent 
the use of such commerce as an agency to promote 
immorality, dishonesty, or the spread of evil to the 
people of the several states, is established by all the 
authorities on the subject and can not be doubted. 
While it is true that this power can not be exercised 
in disregard of other constitutional provisions 
(Champion v. Ames, supra, pp. 362 and 363), jit 
knows no other limitations. 

I 

3. THE GUARANTY OF FREE SPEECH CONTAINED IN THE 
FIRST AMENDMENT DOES NOT OPERATE AS A LIMITA¬ 
TION UPON THE POWER OF CONGRESS TO REGULATE 
RADIO COMMUNICATION AS A SPECIES OF INTERSTATE 
COMMERCE. 

j 

Finally, we are brought to a consideration 6f 
whether or not there is anything in the first amend- 
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ment, properly construed, which in any way limits 
or qualifies the power of Congress over the subject 
of interstate and foreign commerce. At the outset, 
we shall consider the nature of that amendment and 
the rights guaranteed thereby. 

In the case of Robertson v. Baldwin, 165 II. S. 
275, the court in commenting upon the object, pur¬ 
poses and scope of the first ten amendments to 
the Constitution of the United States said: 

The law is perfectly well settled that the 
first ten Amendments to the Constitution, 
commonly known as the Bill of Rights, were 
not intended to lay down any novel princi¬ 
ples of government, but simply to embody 
certain guaranties and immunities which we 
had inherited from our English ancestors, 
and which had from time immemorial been 
subject to certain well-recognized exceptions 
arising from the necessities of the case. In 
incorporating these principles into the fun¬ 
damental law there was no intention of dis¬ 
regarding the exceptions, which continued to 
be recognized as if they had been formally 
expressed. Thus, the freedom of speech and 
of the press (art. 1) does not permit the pub¬ 
lication of libels, blasphemous or indecent 
articles, or other publications injurious to 
public morals or private reputations; the 
right of the people to keep and bear arms 
(art. 2) is not infringed by laws prohibiting 
the carrying of concealed weapons; the pro¬ 
vision that no person shall be twice put in 
jeopardy (art. 5) does not prevent a second 
trial, if upon the first trial the jury failed 
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to agree, or if the verdict was set aside upon 
the defendant’s motion (United States ' v. 
Ball, 163 U. S. 662, 672); nor does the pro¬ 
vision of the same article that no one shkll 
be a witness against himself impair his obli¬ 
gation to testify, if a prosecution against him 
be barred by the lapse of time, a pardon, or 
by statutorv enactment. 

\ 

Numerous cases could be referred to which have 

% 

recognized these exceptions and which extend as 

i 

well to the freedom of speech and of the press guar¬ 
anteed by the first amendment as to others. Sfee 
Frohwerk v. United States, 249 U. S. 204, Shenek 
v. United States, 249 U. S. 47, ex parte Rapier, 
143 U. S. 134, Horner v. United States, 143 U. fe. 

i 

213. But we do not believe that the nature of this 

i 

case requires a more exhaustive treatment of that 

subject than is contained in the brief of appellant. 

Let it suffice to sav here that no case has come 

• ! 

to our attention in which the courts have construed 
the Bill of Rights or any other constitutional prd- 
vision as authorizing or permitting an individual 
to interfere with or destroy the orderly functions 
of government by the exercise of such rights. j 
On the other hand, there are cases which make 
it clear that these governmental functions must bp 
carried on and that, to an extent at least, the con¬ 
stitutional provisions with respect to the rights of 
the citizen are limited by others which specifically 
empower the government to perform certain funcr 
tions for the public good. 


i 

i 
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Thus, in the case of Addyslon Pipe <£• Steel Com¬ 
pany v. United States , 175 U. S. 211, it was said in 
asserting the validity of the Sherman Anti-Trust 
Act, 26 Staff 209, as against the claim that certain 
of its provisions effected an unconstitutional re¬ 
straint of the liberty of the individual to contract: 

%/ 

In Gibbons v. Ogden, 9 Wheat. 1, 6 L. ed. 
23, the power was declared to be complete in 
itself, and to acknowledge no limitations 
other than are prescribed by the Constitu¬ 
tion. 

Under this grant of power to Congress, 
that body, in our judgment, may enact such 
legislation as shall declare void and prohibit 
the performance of any contract between in¬ 
dividuals or corporations where the natural 
and direct effect of such a contract will be, 
when carried out, to directly, and not as a 
mere incident to other and innocent pur¬ 
poses, regulate to any substantial extent in¬ 
terstate commerce. (And when we speak of 
interstate we also include in our meaning 
foreign commerce.) We do not assent to 
the correctness of the proposition that the 
constitutional guaranty of liberty to the in- 
dividual to enter into private contracts lim¬ 
its the power of Congress and prevents it 
from legislating upon the subject of contracts 
of the class mentioned. 

The power to regulate interstate commerce 
is, as stated by Chief Justice Marshall, full 
and complete in Congress, and there is no 
limitation in the grant of the power which 


J 
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excludes private contracts of the nature |in 
question from the jurisdiction of that bocjy. 
Nor is anv such limitation contained in that 
other clause of the Constitution, which pro¬ 
vides that no person shall be deprived bf 
life, liberty, or property without due process 
of law. 

And again, 

The provision in the Constitution does n<j)t, 
as we believe, exclude Congress from legislat¬ 
ing with regard to contracts of the aboye 
nature while in the exercise of its constitu¬ 
tional right to regulate commerce among tjie 
states. On the contrary, we think the pro¬ 
vision regarding the liberty of the citizen 
is, to some extent, limited by the commerce 
clause of the Constitution, and that the power 
of Congress to regulate interstate commerce 
comprises the right to enact a law prohibit¬ 
ing the citizen from entering into those pri¬ 
vate contracts which directly and substanti¬ 
ally, and not merely indirectly, remotely, 
incidentally, and collaterally, regulate to|a 
greater or less degree commerce among the 
states. 

To the same effect was the case of ex parte 
Rapier, 143 U. S. 110, in which case the constitu¬ 
tionality of an act of Congress approved September 
19,1890, 26 Stat. 465, was assailed upon the ground, 
among others, that it abridged the freedom of the 
press. In this statute, a penalty was provided for 
transmitting in the mails any lottery advertise¬ 
ments, and the offense committed was the deposit- 
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ing of a newspaper containing such matter in the 
mails. There the court said, on page 134: 

We can not regard the right to operate a 
lottery as a fundamental right infringed by 
the legislation in question; nor are we able 
to see that Congress can be held, in its enact¬ 
ment, to have abridged the freedom of the 
press. The circulation of newspapers is not 
prohibited, but the government declines itself 
to become an agent in the circulation of 
printed matter which it regards as injurious 
to the people. The freedom of communica¬ 
tion is not abridged within the intent and 
meaning of the constitutional provision un¬ 
less Congress is absolutely destitute of anv 
discretion as to what shall or shall not be 
carried in the mails, and compelled arbi¬ 
trarily to assist in the dissemination of mat- 

w 

ters Condemned bv its judgment, through 
the governmental agencies which it controls. 
That power may be abused furnishes no 
ground for a denial of its existence if gov¬ 
ernment is to be maintained at all. 

Nor are the cases involving the right to use the 
mails to be rendered inapplicable here by the mere 
assertion that they involve the use of a govern¬ 
mental agencv. 

It is true that in the exercise of its power to es¬ 
tablish post offices and post roads it was necessary 
for Congress to act affirmatively, if at all, to the 
extent that it was required to create something not 
then in existence. Also, that the power to create, 
implies the power to destroy. It is likewise true 
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that in the exercise of its power under the com¬ 
merce clause, Congress was not required to create 
but merely to control that which was presumably 
then in existence and that such a power, unlike the 
power to create, does not imply the power to de¬ 
stroy. However, it is submitted that with this sole 
* 

exception, the powers of Congress derived from Sec¬ 
tions 3 and 7 of Article 1, Clause 8 of the Federal 
Constitution, are identical in scope and they have 
been recognized by the courts as related powers. 
Pensacola Telegraph Co. v. Western Union Tele¬ 
graph Co., 96 U. S. 12. | 

In both cases, Congress can go beyond general 
regulation as such and descend to the most minqte 
directions if it shall be deemed advisable. Compare 
(Gloucester Ferry C .*v. Pennsylvania, 114 U.j S. 
196, ex parte Jackson, 96 U. S. 727); in both cases 

Congress can exclude matter which, in itself cbn- 

! 

sidered judgment, is contrary to the public interest 
in that it tends to promote immorality, dishonesty, 
or the spread of evil to the people of the several 
states. (Compare Brooks v. United States, 267 
U. S. 432, and ex parte Papier, supra); and in 
neither case, does the fact that the article or com¬ 
munication carried might have had its inception 
in the spoken or printed word, alter the power of 
Congress to prohibit or exclude such matter. 
(Compare Champion v. Ames, supra, ex par\te 
Rapier, supra.) 

While for the reasons heretofore stated we 
deny that the guaranties of the first amendment 


i 
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have any application here, it is submitted, that 
even if they do apply in any degree, they are not 
abridged by Section 11 of the Radio Act of 1927 
as construed and applied in this case. 

To paraphrase the language of the court, in the 
case of Addyston Pipe & Steel Company v. United 
States, supra: On the contrary, we think the provi¬ 
sions regarding the freedom of speech of the citi¬ 
zens, is to some extent, limited bv the commerce 
clause of the Constitution and that the power of 
Congress to regulate interstate commerce comprises 
the right to enact a law prohibiting the citizen from 
exercising such right under circumstances which 

o o 

directly and substantially and not merely indi¬ 
rectly, remotely, incidentally and collaterally, reg¬ 
ulate to a greater or less degree commerce among 
the states. That such regulation by the individual 
w’ould result can not be doubted if we accept the 
premise adopted by appellant, namely, that by the 
very act of transmitting ill-considered, intemper¬ 
ate, and defamatory language over the radio, one 
builds up an immunity to any disciplinary action 
for such conduct. 

In conclusion, vre submit that the right to use and 
operate apparatus for the transmission of radio 
signals is not a right within the meaning of the 
first ten amendments to the Federal Constitution 
but is a privilege to be exercised or withheld ac¬ 
cording to the rule prescribed by Congress pur¬ 
suant to its power under the commerce clause. 


I 


i 


B. The Fifth Amendment to the Constitution of the United Staites 

1. THE FIFTH AMENDMENT DOES NOT DO BY INDIRECTION 
THAT WHICH THE FIRST AMENDMENT DOES NOT DO 
DIRECTLY 

j 

What we have heretofore said concerning the 

i 

charge that the Commission’s decision in this case 
is offensive to the provisions of the First Amend¬ 
ment applies with equal force to the charge thatl it 
violates the Fifth Amendment in so far as it applies 
to freedom of speech as one of the liberties of the 
individual guaranteed thereby. j 

i 

We shall not attempt to distinguish the cases 
cited by appellant or the argument advanced by lit 
other than to brieflv refer to a few of the decisions 
relied upon and to say that in our view of the ca^e 
both are inapplicable to the facts as disclosed by 
this record. 

None of the cases cited has to do with the power 
of Congress over the subject of interstate and for¬ 
eign commerce and none has to do with the right bf 
Congress within the scope of its powers to select, 
classify, and prohibit on the basis of such selection 
and classification, in a field where such action is 
admittedly necessary. 

The case of Near v. Minnesota, 283 U. S. 69^, 
principally relied upon by appellant, is distinguish¬ 
able for many reasons. In that case the question 
presented and decided was whether or not a statute 
enacted by the State of Minnesota providing for 
an injunction against the business of publishing 
malicious, scandalous, and defamatory newspapers, 

i 

i 

i 

i 
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magazines, or other periodicals, abridges the lib¬ 
erty of the press within the intent and meaning of 
the Fourteenth Amendment. It was held in that 
case that the liberty of the press, historically con¬ 
sidered, meant principally, although not exclu¬ 
sively, immunity from previous restraint or censor¬ 
ship ; that immunity from punishment for the abuse 
of such a right was not contemplated or provided 
for; but, that the proceedings had pursuant to the 
statute in question did not amount to punishment 
for past offense but operated as a previous restraint 
on further publication. 

In that case no question of the power of Con¬ 
gress to control interstate commerce was involved 
and the right affected was one admittedly within 
both the letter and spirit of the Federal Constitu¬ 
tion. Also, that case involved a direct prohibition 
of the right to engage in a business in no way lim¬ 
ited in scope by physical or scientific factors rather 
than a relative prohibition of the privilege to en¬ 
gage in a business, which, because of its very na¬ 
ture, must be limited to a chosen few. Finally, the 
court held' that under the circumstances in the 
Near case, the restraint amounted to censorship or 
requirement to subject material published to scru¬ 
tiny prior to its release, the ultimate release to de¬ 
pend upon the result of such examination, whereas, 
in this ease, no such question is or can be involved. 
(.KFKB Broadcasting Association, Inc. v. Federal 
Radio Commission, supra.) 

The cases of Gitlow v. New York , 268 U. S. 652; 
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Whitney v. California, 274 U. S. 357; Fisk v. Kan- | 
sas, 274 U. S. 380 and Stromberg v. California, 
283 U. S. 359, as stated by appellant, all involve j 
criminal syndicalism statutes of various states, the j 
validity of which depended upon their particular j 
phraseology and the circumstances under which ! 
they were applied. j 

In the first two cases referred to, the validitv of j 
the statutes was upheld and in the latter two, de-! 
nied. The decisions are, to our view, in no sense | 
inconsistent and illustrate if further illustration j 
be required, that in this as in other fields, the 
liberty of the citizen is not absolute when that 
liberty, is asserted in an effort to destroy govern-; 
ment or retard proper governmental functions. In! 
no event can these cases be said to be authority for! 
more than was decided therein and in no event can! 
they be said to be authority for the position as-| 
sumed by the appellant here. 

As stated at the outset, the question involved here! 
is essentially the same as that heretofore considered; 
with respect to the First Amendment (See p. 55,j 
ante ) except, that it is indirectly presented. If the 
First Amendment has no application in the sense; 
here claimed, and we submit it has not, then it is; 
folly to contend that the due proqess clause of 
the Fifth Amendment operates to indirectly bring 
about the same result by making the provisions of 
the Fourteenth Amendment designed as a restraint 
upon state government applicable to the Congress 
because of the similarity between their provisions' 


j 

i 
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In other words, if there is such a restraint upon 
the power of Congress as is here claimed, it is a 
direct restraint provided by the letter of the First 
Amendment and not an indirect one established by 
implication and construction from the Fifth 
Amendment. 

2. THE PROCEDURE FOLLOWED IS IMPERVIOUS TO ANT 

OBJECTION THAT IT OPERATES AS A DENIAL OF DUE 

PROCESS 

Finally, it is asserted that the Commission's de- 
vision deprives this appellant of its constitutional 
rights under the Fifth Amendment because the 
procedure followed by the Commission was such as 
to deny it due process of law. 

A brief reference to the facts set forth in our 
“Statement of the Case” (pp. 1-6, ante ) and to the 
decisions of this and other courts upon the sub¬ 
ject, will serve to demonstrate the error in this 
contention. 

In this, as in other proceedings where an ap¬ 
plication is designated for hearing by the Com¬ 
mission because of its inability to reach a deter¬ 
mination upon the evidence then before it that the 
statutory standard would be con^lied with by the 
granting thereof, the application was designated 
for hearing pursuant to the provisions of Section 
11 of the Act. (44 Stat. 1167.) Appellant was 
thereafter notified of the Commission’s action and 
advised that such action was based in large part 

upon the character of programs theretofore ren¬ 
dered by it. A hearing was subsequently held, not 
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at the offices of the Commission in Washington, 
D. C., as is the usual case, but in the City of I^os 
Angeles, where appellant owned and operated 
its station. The hearing lasted for a period of 
sixteen days, during which every effort was givien 
it to present all facts which it regarded as material 
to the issues. In such a case the burden of proof 
was upon the appellant to establish that it \^as 
entitled to a renewal of its license (Technical Radio 
Laboratory v. Federal Radio Commission, 59 App. 
D. C. 125, 361 F. (2d) 111; KFKB Broadcasting 
Association v. Federal Radio Commission, — App. 
D. C. —, 47 F. (2d) 670; W. E. Biker v. Federal 
Radio Commission, — App. D. C. —, 55 F. (2d) 
535), and the scope of the inquiry was as broad as 
the question to be decided. Tagg Bros. v. United 
States, 280 U. S. 420. j 

Moreover, after the lapse of an interval of tirhe 
sufficient to permit all parties to properly prepate 
themselves, to wit, twenty-four days, oral argument 
was had before the entire Commission sitting en 
banc. At no time prior to this appeal was any 
question raised with respect to the scope of tijie 
proceedings had or the regularity thereof. The sit¬ 
uation here disclosed is one where the appellant was 
not only charged by law with knowledge of the 
scope of the hearing and the matters necessary to 
the establishment of a prima facie case, but, whefe 
in addition to this, the notice itself was sufficient 
to acquaint him with the subject, and where pur¬ 
suant to such notice, he actually appeared and pair- 

i 

i 

| 
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tieipated in all stages of the hearing without objec¬ 
tion. ( Technical Radio Laboratory v. Federal 
Radio Commission, supra.) Under these circum¬ 
stances we submit that it is folly to contend that 
the necessary and essential elements of due process 
have not been complied with or that the procedure 
followed was in any respect unfair. (Simon v. 
Craft, 182 U. S. 427; Twining v. New Jersey, 211 
U. S. 78.) 

CONCLUSION 

For the reasons herein set forth it is respectfully 
submitted that the Commission’s decision should, 
in all respects, be affirmed. 

Federal Radio Commission, 

D. M. Patrick, 

General Counsel. 

Faxney Neyman, 

Assistant Counsel. 


U. S. GOVERNMENT PRINTING OFFICE: 1*32 
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IN THE 


Court of appeals!, ©istrict of Columbia 

No. 5561. 


Trinity Methodist Church, South, Appellant ,j 

i 

vs. 

j 

Federal Radio Commission. 

i 


BRIEF OF INTERVENER. 


I 

i 

STATEMENT OF THE CASE. i 

i 

This brief on behalf of the intervener, G-eorge D. 
Lyon, a citizen and resident of Los Angeles, Cali¬ 
fornia, is filed in opposition to the appeal of the Trin¬ 
ity Methodist Church, South (Radio Station KGEF) 
and in support of the decision of the Federal Radio 
Commission in refusing to renew the license of sta¬ 
tion KGEF. | 

George D. Lyon and other citizens of Los Angqles 
protested to the Federal Radio Commission against 
the broadcasting of one R. P. Shuler who owns, con¬ 
trols and dominates radio station KG-EF on the 

i 

i 


i 

i 


I 
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ground that such broadcasting was not in the public 
interest, convenience and necessity. Upon the appli¬ 
cation of KGEF for the renewal of its license the 
Federal Radio Commission, being in doubt as to 
whether the renewal of the license of this station 
would be in the public interest, in pursuance to sec¬ 
tion 11 of the Radio Act of February 23, 1927, and 
pursuant to its rules and regulations, adopted and 
approved in accordance with the Act, set the appli¬ 
cation of station IvGEF, dated 'September 9, 1930, for 
renewal of station license, for hearing before the 
Chief Examiner of the Federal Radio Commission in 
Los Angeles, California, January 8, 1931. 

The hearing was concluded on January 24, 1931. 
The first two days of said hearing were taken up by 
applicant in the presentation of testimony in behalf 
of said application; after which eight days were 
taken up at this hearing in behalf of the respondent, 
George D. Lyon at which fifty-five witnesses, including 
the judges of courts, and other individuals, were in¬ 
troduced in opposition to the renewal of said license. 
Thereupon the Examiner adjourned the hearing from 
Monday to Wednesday, for the purpose of giving the 
applicant an opportunity to consider testimony and 
prepare for the introduction of rebuttal testimony. 
The hearing was resumed on January 21st and con- 
tinued until January 24, 1931. 

The Chief Examiner, in his findings to the Federal 
Radio Commission, recommended the renewal of this 
license and thereupon intervener filed exceptions. The 
matter was argued before the Federal Radio Com¬ 
mission in Washington on September 26, 1931, and on 
November 13', 1931, the Commission handed down a 
unanimous decision sustaining the respondent’s ex- 
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ceptions and immediately cancelling the license of 
station KGEF. 

The appellant applied to this court for a stay order, 
which application was denied. Thereafter appellant 
applied to the United States Supreme Court for: cer¬ 
tiorari to review the action of this court in denying 
the application for stay order. This application! for 
certiorari was likewise denied by the United States 
Supreme Court. 

The record in this case shows that radio station 
KGEF is owned and dominated by R. P. Shuler, jwho 
gave a “verbal lease’’ to the Trinity Methbdist 
Church, South of Los Angeles, of which he is! the 
pastor. This station operated on a frequency of 
1300 k.c., 1,000 watts power, a regional station, jand 
shared time with station KFAC in Los Angeles. The 
decision of the Federal Radio Commission, whichj de- 

1 

cision was made a part of the record in this case, 
shows (R. 968) that there were eighteen radio jsta- 
tions (including KGEF) operating in and around |Los 
Angeles, and that “approximately 40 per cent ot] all 
existing radio stations in California are locate^ in 
Los Angeles”. A reference to the official records of 
the Federal Radio Commission and the allocation to 

1 

States and Zones shows that this comprizes 53 per 
cent of all radio facilities allocated to California and 
about 24 per cent allocated to the entire Fifth Zone, 
consisting of the States of California, Washington, 
Oregon, Montana, Wyoming, Idaho, Colorado, (Ne¬ 
vada, New Mexico, Arizona. 

The appellant in this case was represented at the 
hearing in Los Angeles bv two counsel and R. P. 
Shuler was present personally. The record does not 
show that any question was raised by the appellant 
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as to the regularity of the proceedings, due notice 
thereof, or any action depriving the appellant of any 
rights, either at the hearing in Los Angeles or the 
hearing before the Federal Radio Commission. Cer¬ 
tain testimony on behalf of the intervener was ob- 

•• 

jected to by counsel for appellant at the hearing in 
Los Angeles, but none of these objections were re¬ 
newed or made at the hearing before the Federal 
Radio Commission in Washington on September 2b, 
1931. 

The appellant cites numerous errors and objec¬ 
tions to the Commission’s decision, but there are only 

two that counsel for intervener considers of anv im- 

•/ 

portance and which intervener cares to take any time 
in answering. The grounds toward which this brief 
is directed are: 

First: Is there sufficient evidence in the record to 
sustain the Commission’s finding that the operation 
of this station'is not in the “public interest, conveni¬ 
ence and or necessity”? 

/ •> 

.•Second: Does such finding by the Commission vio- 
late the right of free speech as provided in the Con¬ 
stitution and the Radio Act of February 23, 1927 ! 

Therefore, counsel for intervener calls the Court's 
attention to 

1. The character of broadcasting, as shown by the 
record, which was indulged in by Shuler over station 
KG-EF, together with comment of counsel thereon; 

2. The decisions of the courts determining and de¬ 
fining free speech; 

3. Argument. 


i 

i 

i 
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CHARACTER OF BROADCASTING BY SHULER 

OVER KGEF. 


Bar Association. 

i 

The record shows that the Bar Association of Los 

i 

Angeles is composed of about 1800 members; tha£ it 
has a Board of Trustees; and that this Board con¬ 
ducted plebiscite primaries among its members' to 
determine whether the Association as such would 
or would not endorse certain candidates for positions 
on the Bench. Shuler undertook to be the arbiter and 
judge himself as to who was and was not best fitjted 
to be elected judge. He sent out two sets of ques¬ 
tionnaires (R. 28S-289-290) to determine whom he 
should support over his radio for these positions. ;On 
rare exceptions, as the record shows, did Shuler ever 
endorse any judge who happened to be endorsed by 
the Bar Association, thereby setting himself up I as 
more competent, as well as more interested in deter¬ 
mining who these judges should be than the Bar Asso¬ 
ciation. This resulted in the bitter animosity on the 
part of Shuler against the Bar Association. 

On October 16, 1930, Shuler made the following 
statements over Radio Station KGEF: 


4 ‘Now, the truth of it is the whole country! is 
outraged against this Julian mess, and the whble 
country knows that the Bar Association played 
with the Julian thieves from beginning to eiid, 
and that the high-powered attorneys of the Bar 
Association were the men who defended the 
Julian thieves * * * and the whole countrv knows 
that the Bar Association played with the Julian 
thieves from beginning to end, * * * and the nien 
who worked everv trick known to the trade j to 
prevent their being convicted, and they know 
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tliat the political judges joined these high-pow¬ 
ered criminal attorneys in protecting and shelter¬ 
ing these men from prosecution and conviction. ’ ’ 
(R. 392) 

“1 am still standing with all the force and 
power within me on the original position I took 
that the people’s liberties and the rights of the 
people eaii never be conserved and will never be 
safe in this country as long as certain criminal 
lawyers dominating the Bar Association hold a 
controlling hand over certain judges sitting on 
the bench.” (R. 393) 

and on October 21, 1930, the following: 

“And 1 think I might say another thing. So 
long as the judges in power in the Bar Associa¬ 
tion are determined to undermine and defeat the 
district attorney in his prosecution of crime there 
is very little hope. I want vou to get that.” 
(R. 393) 

The District Attorney above referred to w*as one 
of 'Shuler’s friends whom he had supported as candi¬ 
date for Governor against Rolpli who was elected. 

Hubert Morrow*, a member of the Los Angeles Bar, 
and formerly President of the Los Angeles Bar Asso- 
ciation testified (R. 393) that the Los Angeles Bar 
Association w*as not dominated by criminal lawwers 
but if there Were any domination through trustees, 
that they w*ere all “civil lawryers with hardly an 
exception.” 

Guy R. Crump, President of the Bar Association of 
Los Angeles in 1929, testified: 

“The Bar Association of Los Angeles is di¬ 
rected and controlled by a board of trustees 
elected by the membership. Since 1920, to my 
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knowledge, there has never been more than j one 
attorney practicing criminal law on the board of 
trustees out of a membership of about 11 or j.3.” 
(R. 402) | 

i 

! 

lie also testified: 

i 

i 

“As to the statements concerning the Bar As¬ 
sociation, 1 will say from my own knowledge that 
no judge or group of judges has ever beeii in 
power in the Los Angeles Bar Association in j the 
last ten years, nor has any judge or group of 
judges ever been upon the board of trustees of 
the Bar Association or dictated any of the poli¬ 
cies of the Association. On the contrary, the Los 
Angeles Bar Association, beginning with 1920, 
has conducted campaigns for the purpose of im¬ 
proving the calibre of the men upon the bench, 
and retaining upon the bench men of high judi¬ 
cial timber, without any favoritism toward Any¬ 
body or any desire to add to the prestige of juiv 
particular person at all, merely as a civic duty, 
and nothing else.” (R. 403) 

j 

Not a line of testimony was put in by Shuler to 
contradict or question the accuracy of Mr. Crump’s 
or Mr. Morrow’s statement in reference to the Los 
Angeles Bar Association. As a matter of fact the 
record does not show one corroborating line or word 
of authentic testimony supporting Shuler’s numerous 
attacks on the Courts or the Bar Association. 

As an evidence of Shuler’s desire to dominate and 
dictate judges, regardless of their qualifications, isjan 
instance which will be discussed later in this brief. 
The record shows (R. 258-274) that he supported a 
disbarred lawyer, named Friday, against Judge Col¬ 
lier for position on the Superior Court. Shuler intro- 


i 

i 

i 
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duced no testimony to show that Collier, who had 
been elected by the people and who was the present 
incumbent at the time of the hearing in Los Angeles, 
was not a judge of high standing and ability. 

Another example is where he supported a man 
named Thompson, who was not endorsed by the Bar 
Association (K. 599-600) and who had been charged 
with diverting money, declared an involuntary bank- 
ru])t twice and divorced three times, against Judge 
Bishop whom Shuler admitted as a “splendid gentle¬ 
man and one of the finest men he knew in Los An¬ 
geles ’ \ 

Courts. 

This animosity of Shuler's against anv candidate 
for judge who might be endorsed by the Bar Associa¬ 
tion led to some of the most sensational attacks prob¬ 
ably ever made on the Courts in this country, and 
resulted in Shuler being fined twice for contempt, and 
in another instance sentenced to serve twenty davs 

m/ • 

in jail. The facts about these attacks on the courts, 
together with the decisions of the Superior Court of 
Los Angeles fining him for contempt and of the’Su¬ 
preme Court of California affirming his jail sentence 
and characterizing his broadcasts in no uncertain lan¬ 
guage, are set forth as follows: 

(All extracts of speeches by Shuler given in this 

brief are shown bv the record to have been made over 

•> 

radio station KGrEF or published in magazines ad¬ 
vertised over that station.) 

Extract from radio speeches by Shuler, on October 
28, 1930, over Station KGEF: 


“You can commit murder, rape or anything 
else in this county and get away with it if you 
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have money enough to employ one of this little 
group of political criminal lawyers who know how 
to do the stunt and know the ropes clear thrdugh 
the Supreme Court. Well, to my mind it is fatal 
if we as citizens permit these men to control i our 
courts through the Bar Association. ” (R. 395) 

October 21, 1930: j 

7 i 

“Today there is in the court which handles 

m/ 

most of the appeals from this county a judge who 
is the most expert politician in this end of!the 
state. He handles his court and his fellow judges 
to perfection to the best ends politically. As long 
as he stays where he is we may expect all rapers 
and murderers to go free who have the money, 
the social standing and the political influence. 
These are stern words and I have weighed them 
very carefully. It is fearfully true, and I jam 
ready to go to jail for having said so, and let!the 
people be the judges as to who is rendering a 
public service in this part of the country.” i(R. 
395-396) ‘ * 

August 9, 1928: j 

“We have some might v crooked men on it he 
bench. 'Some are going to run within the next 
two or three years and I hope the Lord spares 
me until tliev run, because there is certainly going 
to be some wailing done over this radio, and, if 
anybody doesn’t run against them, they are going 
to hear all the things I have stirred up. I hgve 
my files full of them. One of them has a buhcli 
of wives around town. I have had a good many 
things to say about him in the past year and I 
am just waiting for him to run.” (R. 78) 

This is another example of the general slandering 
innuendo which Shuler made over his station. He 
did not name the Judges whom he charged with being 
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crooked, neither did he name the one that had a 
‘ i bunch of wives around town”; neither did he prove 
in the seventeen days hearing in Los Angeles that 
any of these judges were crooked or that any of them 
had a bunch of wives. 

Extract from record— 


August 14, 1928: 


“All of our courts seem to have absolutelv 
Mowed up, and I understand that the matter is 
now in the hands of the Federal folks, and the 
Federal folks are getting ready to blow up, pro¬ 
vided the district attornev and his bunch of fcl- 
lows can blow it up. They are doing their dead- 
level best. 1 am watching.” (R. 79j 

On being asked whether he made that statement 
Shuler said he did not recall, but said, “I may have”. 

“Q. I will ask you if you made this statement, 
on July 23, 1929, over IvGEF (reading from Re¬ 
spondent's Exhibit 77, pg. 2): 

“Now there are about three men on this grand 
jury who are dripping wet. Two of these men 
are Catholic. Those men I suppose hate the 
very ground I walk on.” (R. 91) 

The record (258-274) shows another glaring ex¬ 
ample of how Shuler tried to dominate the Courts 
through his broadcasting in reference to the candi¬ 
dates for judges. It appears that a certain attorney, 
R. F. C. Friday, had been disbarred for a violation 
of the law and Canon of Ethics of the Courts in 
California, and who had not been endorsed bv the Bar 
Association, was running against Superior Court 
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Judge Frank C. Collier for a position on the Superior 

Bench of Los Angeles, California. Judge Collier had 

been endorsed bv the Bar Association. Shuler Eon- 

* 

tinued to broadcast false statements in reference to 
this procedure, accusing Judge Collier of having 
Friday disbarred. After Shuler’s broadcasts were 
made and called to Judge Collier’s attention, he ^ent 
Shuler a certified copy of the record of the Court pro¬ 
ceedings showing the incidents that gave rise to Fri¬ 
day’s disbarment. Judge Collier had called the mat¬ 
ter to the attention of the Bar Association, and |the 
proper committee of this association took the matter 
up and Friday was tried before Judge Frederickfeon 
and disbarred. 

Shuler took this situation as a basis of a fight 

T- 

against Collier; went on the air and made all kinds 
of false statements about Collier in support of his 
disbarred candidate Friday. The record shows that 

* i 

Judge Collier sent Shuler a certified copy of the rec¬ 
ord, by registered mail and had registry receipt for 
same. Shuler continued to pay no attention to the 
record, and while Shuler found nothing in the judicial 
record of Judge Collier (R. 265) except this Friday 
matter, yet notwithstanding this, the record will show 
by the uncontradicted testimony of Judge Collier, that 
Shuler, with a certified copy of the proceedings in his 
possession, and with letters from Judge Collier Ex¬ 
plaining exactly what happened in the disbarment 
proceedings, constantly reflected on the truth, veracity 
and sincerity of Judge Collier and said to his listen¬ 
ers (Italics ours): 

j 

“I have some more things to sav, and I will look 
a little more into this matter of the Friday-Col- 
lier business, and I will try to let you know if I 
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can tomorrow morning' which one of them has 
lied to me like a dog, for one of them has, and 1 
don’t hesitate to say it. Be sure to listen in to¬ 
morrow morning at seven o’clock, at which time 
i shall not onlv give von some matters that 1 
have before me, but I shall do my best to let you 
know the truth in the matter that has now be¬ 
come an issue as to whether or not Mr. Friday 
has tried to deceit’e me, or as to whether or not 
Mr. Collier, Judge Collier, is trying to deceive 
the community. If Judge Collier has told the 
truth, the people ought to know it, and 1 will try 

mv dead level best to see that tliev do. If Mr. 

* •> 

Friday has told the truth, the people ought to 

know it, and l will trv mv dead level best to see 

» % 

that tliev do. Listen in tomorrow morning, for 
somebody has deliberately lied, and I am going to 
trv to let vou know which one has lied. I have 
not purposely done any man any harm in this 
campaign and, very frankly, tonight when I 
opened my speech I said 1 was willing to take the 
word of Judge Collier. I couldn’t believe that he 
would lie even to be elected judge or re-elected, 
but later these documents have come and men 
come into mv studio while I am broadcasting and 
I’m going to do my best to root into the thing 
between now and 7:30 o'clock in the morning.” 
(R. 260) 

Now this statement by Shuler was made on August 
25, in face of the fact that on August 5th, or twenty 
davs before, Judge Collier had sent Shuler a regis- 
tered letter with a complete record of the proceedings 
as to exactly what took place in the Friday disbar¬ 
ment case. (R. 261) 

On August 19, fourteen days after Shuler had first 
received by registered mail the facts in the case, he 
charged Judge Collier (R. 267) with suspending Fri- 
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day for six months, and again on August 21st, sixteen 
days after having had a registered letter with! the 
record from Judge Collier, Shuler went on the air land 
said: 


4 ‘ Here is my statement, that Judge Colliei: in¬ 
stituted that action and pushed that action and 
was the one lone witness in prosecuting that i ac¬ 
tion.” (R. 267) 

; 

Notwithstanding the registry receipt for the letter 
containing the photostatic copy of the record in j the 
Fridav case which Judge Collier had sent to Shuler, 

Shuler said: j 

! 

“The first time I ever saw that letter or any 
part of it or heard of the letter at all was when 
Judge Collier sat on this witness stand.” i(R. 

639) | 

| 

and then admitted in the same paragraph: j 

“* * * I had the letter of Judge Collier handed 
me at my home, or rather left at mv home; and 
I had the statements that were left by Mr. Fri¬ 
day, on the night of the last broadcast.” (R. 
639) 

i 

i 

i 

The record shows that this disbarment proceeding 
was not tried before Judge Collier, that lie was hot 
“one lone witness” that there were twelve witnesses 
appearing against Friday. The record also shdws 
(R. 267) that when Judge Collier was called to testify 
in the Friday case he simply presented an official 
transcript of what had occurred in his court hnd 
stated that that was all he knew about the case. I 

i 

Shuler also on August 21, sixteen days after having 
a record of the Friday case, stated in his broadcast: 

| 

i 

i 

i 

i 


i 
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“I understand that the Examiner carries the 
statement of Judge Collier to the effect that my 
statement was untrue. I dare Judge Collier to 
publish the actual record in the Examiner and let 
the people judge whether or not my statement is 
true.” (E. 269) 


This broadcast of Shuler’s in August, 1930, was 
more than four vears after the Friday disbarment 
proceeding. Judge Collier's letter to the Bar Asso¬ 
ciation (E. 273) in reference to this case was dated 
July 6, 1926. The complaint against Friday in the 
Superior Court was filed July 8, 1927, and his trial 
occurred January 20, 1928, but Shuler in order to try 
to get something against Judge Collier, who had been 
endorsed by the Bar Association, in favor of his 

friend Friday who was not endorsed bv the Bar As- 
% * 

sociation but who had been disbarred, took up this 
matter and in the face of the certified copy of the 
record broadcast among other things: 


“Mr. Friday was prosecuted by the Bar Asso¬ 
ciation on technical grounds; he wasn’t accused 
of any moral offense, but of a breach of the rules 
which had to do with the execution—with the ex¬ 
action of the Bar Association.” (E. 266) 


After Shuler’s broadcast of August 25, at eight 
o’clock p.m., in which he said he was going on the air 
tomorrow morning at seven o’clock again on this 
Friday-Collier matter, the record shows that Judge 
Collier drove out to El Monte, where Shuler lives, 
and left a copy of his letter and the record at Shuler’s 
home; that he came back into Los Angeles and tacked 
a copy of the same on the church door. Notwith¬ 
standing that Shuler had received by registered 
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mail at least two transcripts of the record, and that 
a copy of the letter was left at his home and tacked 
on the church door. There is no evidence that 

Shuler then corrected any of the statements he had 

• 

made about Judge Collier, or withdrawn his innuendo 

that probably Judge Collier was a liar, or corrected 

the impression in any sense whatever that this tvas 

not a technical frame-up by the Bar Association which 

was supporting Judge Collier, in opposition tq a 

former disbarred lawver not endorsed bv the Bar 

* * 

Association. Neither does the record show that | at 
the hearing at Los Angeles Shuler produced one word 
of truth to sustain his attack on Judge Collier, and it 
will be observed that when Judge Collier testified,! as 
shown by the record in this case, he brought with him 
copies of his letter the facts of the whole situation 
and not one word of testimony was put in by Shuler 
denying any of it. ! 

Shuler set himself up as guardian of the rights jof 


the public in Los Angeles, and was self-appointed ref¬ 
eree as to the eligibility of candidates for positions 
as Superior Court judges in Los Angeles. He sent all 
of these candidates two questionnaires. The second 
questionnaire is as follows: 


“July 29, 1930.| 

Judge Frank C. Collier, j 

Superior Court, j 

Los Angeles. 


My dear Sir: 

i 

“Many voters are calling me over the pliope 
and writing me, asking that I send a further 
questionnaire to those who are offering for the 
Superior Court. I appreciate the courtesy arid 


i 

i 

j 

i 
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kindness of the candidates to whom I addressed 
the first questionnaire, and the fact that they 
without hesitation answered the questions pro¬ 
pounded, and I think they will agree that I was 
perfectly fair in giving my radio audience their 
replies. 

“The following questions seem now to be of 
vital interest to the voters, and they can be an¬ 
swered by simply numbering the answer as per 
the number of the question. I hope the answers 
may be as brief as possible so that I can read 
them over the radio, rather than be forced to 
summarize and make a digest of long answers. 
The questions are as follows: 

“1. Has the L. A. Railway or the P. E. Railway 
made any contributions to your campaign fund, 
or will you, if elected be under any obligation to 
either of these corporationsf 

“2. Has Mr. W. Bonner Adams any connection 
whatsoever, directly or indirectlv, with vour cam- 
paign for the judgeship? 

“3. If you are elected Judge, will you be under 
any financial or political obligation to any corpo¬ 
ration or special interest that may appear before 
the Superior Court in the matter of adjustment 
of claims that the citizens of this city may have 
against said corporation or special interest? To 
make this answer a little more easilv understood, 
I refer to casualty insurance companies, all 
transit corporations, all other corporations, and 
special interests against which there are normally 
lodged during the run of the year, many damage 
actions through the Superior Court? 

“4. If you are elected Judge, are you under 
any obligation politically, financially or otherwise, 
to men who have enjoyed the lucrative remunera¬ 
tions paid into the pockets of referees, appraisers, 
etc., during the past few years, and will you or 
will you not make appointments to these positions 
in such a manner as to pay off political debts. 
And take care of political friends? 
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“5. If you are elected Judge, will you be uiider 
obligation financially, politically or otherwise], to 
the Automobile Club of Southern California, the 
L. A. Chamber of Commerce, the L. A. Athletic 
Club or to any of the organizations that are; re¬ 
ported in Los Angeles to exercise an influence!? on 
behalf of the favored and the wealthier clas^ of 
our citizenship? 

4 ‘6. If you are elected Judge, will you be under 
any obligation financially or politically to any 
mail who was connected as a banker or broker, 
or who was accused of usury, or who had any 
other connection with the Julian Petroleum Cor¬ 
poration that might have lent itself to the wreck¬ 
ing of that corporation? 

44 1 will appreciate very much an answeii to 
these questions, and I want you to know tlujt I 
will try to be just as fair in presenting my j an¬ 
swer to my radio audience as I have tried tq be 
in asking these questions. 

4 4 Yours ever, 

44 Bob Shuler” (K. 288-289-^90) 

The testimony of Judge Collier (R. 290) shows tjliat 
he answered this questionnaire but that Shuler |did 
not broadcast his answer over the radio. This is |ex¬ 
actly the type of questionnaire that might be expected 
of Shuler. In determining the qualifications of these 
men it will be noted that he asked no questions about 
their legal education, training or experience. This 

i 

questionnaire itself is an insult to any man who 
should aspire to the position as Superior Court Judge, 
and probably there is no doubt that his disbarred can¬ 
didate Friday answered all of these questions satis¬ 
factorily to Shuler, as well as his candidate Thoitip- 
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son (R. 599-600) who had been charged with financial 
default, declared involuntary bankrupt twice, and di¬ 
vorced three times. 

Arthur Keetch, Superior Court Judge of Los Ange¬ 
les, California, was one of the judges endorsed by the 
Bar Association and was vigorously opposed for re- 
election over the radio bv Shuler. 


It seems that Shuler had taken exception to some 
Grand Jury proceedings and charged Judge Keetch 
with various things. Shuler got his information from 
a man named Nagle who according to the testimonv 
of Judge Keetdi (R. 311) was a perjurer, and accord¬ 
ing to photostatic copies of records introduced in this 
case (R. 672) was shown to have been a perjurer. 

Shuler attacked Judge Keetch in a radio speech on 
September 25, 1930. In that speech he charged Judge 
Keetch with dismissing a Grand Jurv for ulterior 
motives. The facts are (R. 307) that Judge Keetch 
dismissed the Grand Jurv for irregularities in violat- 
ing their oath of office. Judge Keetch testified: 


“The facts set forth in that talk of September 
25, 1930, are absolutelv, unqualifiedlv untrue.” 
(R. 306) 

and the record shows that Shuler failed to prove one 
essential fact that would reflect upon Judge Keetch 
either personally or in his capacity as Judge. 

Shuler’s principal witness in attacking Judge 
Keetch was a Mr. Carter (R. 558-580) but Carter’s 
testimonv fails to show a single irregularity in Judge 
Keetch’s conduct. In Carter’s own letter to Judge 
Keetch after the Grand Jury was dismissed (R. 575- 
576) he shows that there was discord in this grand 
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jury and that Carter himself raised the question j as 
to whether one of the grand jurors, a Mr. Davidson, 
should not be put out of the grand jury room, ajnd, 
as a matter of fact the testimony of Carter on cross- 

90 

examination corroborated the propriety of Judge 
Keetch’s instructions to the grand jury. 

After this grand jury was dismissed Carter Had 
written Judge Keetch a letter, which so far as quoted 
in the record, sustained Judge Keetch’s action, Hut 
Carter admitted (R. 578) that he had forgotten ihe 
had written this letter. 

i 

The other witness (Nagle) which Shuler brought ion 
against Judge Keetch was shown by the record (R. 
5S6) to be a perjurer. In a civil service application 
for position in Los Angeles, Nagle swore in one Ap¬ 
plication he was born in 1S76 and in another applica¬ 
tion that he was born in 1882, thereby making liijm- 
self six years younger. The photostatic copies of the 
civil service applications (R. 617, 618, 672, 673) shpw 
the value of Nagle’s testimony on anything. 

Ralph Bennett, a member of the 1926 Grand Jury, 
testified: i 

“I had a conversation with Judge Keetch with 
reference to the 1926 Grand Jury, at that time, j I 
said to Judge Keetch: 

i 

‘There is internal friction in the jury. In¬ 
formation gets out of the jury room before the 
jury themselves are out. This condition has 
continued for some time.’ ” (R. 715) 

i 

! 

William C. Cheney, a member of the 1926 Grand 
Jury, testified: 

“It developed not a great while after the case 
was presented to the grand jury that there was 
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a decided difference of opinion among the mem¬ 
bers, and this difference grew to a point where 
there was considerable inharmony, so it was quite 
evident to me that the grand jury could not func¬ 
tion.” (R. 717) 

William Hazlett, one of the Superior Court judges, 
a candidate for reelection, was opposed by Shuler. 
Judge Hazlett had been endorsed by the Bar Associa¬ 
tion. Shuler over the radio accused Judge Hazlett of 
favoritism and stated: 

“Now, 1 know nothing whatsoever of the legal 
issues involved, but I do know that when judges” 
—and then there is apparently an omission— 
“whether right or wrong, give their verdicts for 
great publishers who naturally will bind the great 
publishers taking a stand through their papers 
and lighting the battles of these judges who have 
so wonderfully taken care of them.” (R. 321) 

So far as the record shows the onlv true statement 

%• 

that Shuler made in connection with Judge Hazlett 
was that he knew nothing whatsoever of the legal 
issues involved, and yet with that admission of know¬ 
ing nothing of the legal issues he proceeded to reflect 
on Judge Hazlett over the radio, although he had 
previously admitted (R. 320) that Judge Hazlett had 
one of the best records on the bench. 

Judge Hazlett, in his testimony, showed the facts 

in reference to the case that Shuler had attacked him 

about, which facts were absolutelv contrary to Sliul- 

er’s broadcasts. Not a line of testimonv was intro- 

* 

duced to show that Judge Hazlett’s statement in ref¬ 
erence to the case upon which Shuler had attacked 
him was not absolutely true. The following testimony 



by Judge Hazlett speaks for itself as to the effect on 
him both personally and officially of Shuler’s broad- 

i 

cast: i 

j 

i 

“And I want to say to you, sir, that I have 
been for thirty-five years building a good reputa¬ 
tion, and I know I have a good reputation ampng 
my fellows and among the people of this county, 
and particularly among the lawyers who appeared 
in my court. Mv reputation was attacked by |Dr. 
Shuler, and I resent it with every ounce of :my 
strength. 1 value my reputation as much as I 
value mv life, for mvself, mv wife, mv children, 
and my grandchildren, and the reputation that jmv 
father left for me, the good name he left for me 
and to have a radio preacher, without any j re¬ 
straints upon him— 

Mr. Dodson: I move the entire speech be dis¬ 
missed. 

Witness: I want to say, sir, that by reasons of 
Dr. Shuler’s false statements, which have bj?en 
called to the attention of the Commissioner, Suf¬ 
ficient votes were diverted to defeat me at (lie 
polls.” (R. 323-324) ! 

In Shuler’s magazine of April, 1929 (all of which 
magazines are advertised over his radio station) |he 
said, among other things: 

i 

“It is an awful thing to be forced to change 
that our judges are in many instances deliber¬ 
ately playing with criminals and fostering alnd 
fattening them rather than interfering with thpir 
crimes. But that is true. I can name a cotirt 
and am sorely tempted to do it where the crijne 
of commercialized prostitution has been protected 
by a minimum fine program that enables whjhe 
slavers and pimps to flood the city with vice at 
a cheaper scale than any city would charge by 


way of license if prostitution were actually li¬ 
censed. 

“And the Judge that has presided over that 
court is a woman”. (R. 337) 

The testimony shows that the woman to whom 

* 

Shuler referred was Judge Georgia Bullock of the 
Municipal Bench, who had been originally appointed 
to this position, afterwards elected twice and was a 
candidate against Judge Doran (R. 339) for position 
on the Superior bench. (The record shows that 
Judge Doran was one of the candidates endorsed by 
Shuler.) 

The testimony showed (R. 337-342) that Judge Bul¬ 
lock was the first woman admitted to the Los An¬ 
geles Bar Association; that she was a courtesy 
member of the State Bar Association; a member of 
the American Bar Association; honorary member of 
the W. C. T. U.; of the Women’s Business and Pro¬ 
fessional Club, the Southern California Woman’s 
Press Club; and that while on the Municipal Bench 
she had undertaken in every way possible to get a 
checkup on previous records of individuals who were 
charged with offenses in her court and there was not 
a word of testimony introducel bv Shuler to show 

* v 

that the judges were “deliberately playing with the 
criminals and fostering and fattening them rather 
than interfering with their crimes.” 

Guy F. Bush, one of the Municipal Court Judges 
in Los Angeles, testified that he heard Shuler say 
over the radio: 

“ ‘You know, up in Judge Bush’s court, inno¬ 
cent men are pleading guilty day after day.’ He 
said, ‘There was an instance of that just vester- 
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day afternoon. A man was on a trip aroupd the 
world, and he was picked up down in Pershing 
Square and charged with a misdemeanor, and 
brought into Court, and brought up before ^Judge 
Bush, and stood there before Judge Bush,, inno¬ 
cent as a new born babe, trembling in every limb, 
as white as he will be on the dav of his death, 
and pleaded guilty, this innocent man. Npw, it 
was necessary for him to have some lawvers, 
and he had a couple of lawyers there, and he 
paid them $200 to come into court and listen to 
him plead guilty in Judge Bush’s court. Ifow I 
am not charging that Judge Bush got any of that 
$200, because I am not in a position to prove it.’ 
(R. 407) 

i 

i 

Shuler did not deny that he had used the above 
language in reference to Judge Bush and the testi¬ 
mony shows that the particular case to which Shuler 
referred in this broadcast was handled while Shuler 
was present in Judge Bush’s court. He had talked 
to Judge Bush about this case and the Judge in¬ 
vited him to come into Court and listen to the lease, 
and the facts would be determined. Shuler accepted 
the invitation, heard the case discussed and went on 
the air next day and broadcast the above statement. 
The record (408) shows that Judge Bush specifically 
advised this defendant that he did not have to jilead 
guilty. Shuler could not have been mistaken as to 
the facts as he was in Court and heard the easel and 
knew he was deliberately misstating the facts, in ad¬ 
dition to making the innuendo about the possibility 
of Judge Bush having received part of the $200 
lawyers’ fee. Shuler admitted at the hearing! (R. 
478-479) that he broadcast the above statement i and 
went into a long explanation as to his motives' but 

j 
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the motives and explanation have nothing to do with 
the vicionsness of this attack because they were not 
broadcast. 

John L. Fleming, Judge of the Superior Court of 
Los Angeles, testified (R. 397-398) that while he was 
a candidate Shuler supported him up to a certain 
time and spoke of him very highly, but he changed 
and opposed Fleming for reelection and accused 
Fleming of favoring Mr. Hearst. The whole matter, 
as shown by the record, arose because Judge Fleming 
granted a motion for a new trial in a case in his 
court, and apparently in his objection to Judge Flem¬ 
ing he was in the same situation as in his op¬ 
position to another Judge, where Shuler admitted he 
“knew nothing of the law or facts in the case.” 

The record in this case shows that Shuler attacked 
some Judges because he thought they were apparently 
too lenient and mixed up with crooks, but if Shuler 
did not have one excuse for attacking a Judge en¬ 
dorsed bv the Bar Association he had another. 

%/ 

The testimony of Judge Marshall F. McComb, Su¬ 
perior Court of Los Angeles (R. 419-426) shows that 
Shuler apparently fell out with Judge McComb because 
he was too stlict and fixed a bond against a record 
criminal too high to suit Shuler. Shuler attacked Mc¬ 
Comb over the radio and Judge McComb’s testimony 
in checking Shuler’s statements with the record, 
showed that Shuler had made at least thirteen deliber¬ 
ately false statements in reference to him in his broad¬ 
casts; but Judge McComb’s record on the bench was 
such that the only thing he could get against him, from 
the standpoint of his judicial record, was that he 
(Shuler) was apparently more competent to know 
how cases should be tried and what disposition should 
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be made in fixing bail than the Judge on the b^nch 
who handled the case. And the same record shows 
(R. 421) that Shuler changed his tactics and accused 
McComb of accepting bail on a minor charge and let¬ 
ting the defendant off on a more serious charge. 
Judge McComb’s testimony shows that Shuler delib¬ 
erately misstated the facts and that there was not 
a word of truth in his radio attacks on Judge Mc¬ 
Comb J s record. 

Tn a radio address by Shuler over station KGrEF, 
December 2, 1930, he had this to say in reference to 
Judge Henry M. Willis, one of the judges of 'the 
Municipal Court of Los Angeles: 

“I came from a country where they caught 
criminals bv being slicker at it than the criminals 
were. Now, here’s one case—I mav not give it 
just exactly, but I’ll do my best—they went jbe- 
fore Judge Willis; they caught a still, for jin¬ 
stance; found a still, by a policeman locking him¬ 
self in the back of a Ford coupe, in the runible 
seat. The car went into the still-house, and when 
they unlocked the rumble seat, they looked down 
into a six-shooter and the policeman arrested 
them, took the still, got the liquor and carried 
them into court, and the Judge was absolutely 
amazed that an officer should do as underhanded 
a thing as that, and so he dismissed and exbn- 
erated these bootleggars and distillers, and gave 
the policeman a sound lecture on entrapment.” 
(R. 453-454) 

I 

i 

The testimony of Judge Willis (R. 453-457) shows 
that Shuler’s statements in reference to the Judge 
were entirelv false and that Shuler knew little ;or 
nothing about the facts involved in this case ^nd 
nothing about the law involved. He said “I ipav 
not give it just exactly” and he didn’t. 
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Judge Bishop was a candidate for position on the 
bench in Los Angeles. Shuler admitted that Bishop 
was a splendid gentleman and one of the finest men 
he knew in the city of Los Angeles, but Bishop was 
endorsed and supported by the Bar Association, and 
his opponent was Judge Thompson, whom Shuler ad¬ 
mitted he knew had been charged with diverting 
money, declared an involuntary bankrupt twice and 
had been divorced three times (R. 599-600). 

Extract of Shuler’s testimony: 

“Q. Pardon me just a moment. Let’s see how 
vou got that information. Who told vou that 
these judges drank liquor, as I understand your 
statement to be? 

A. Dr. Briegleb told me Mr. Variel made that 
statement, and Mr. Variel later conceded it 
through the newspapers of the city. 

“Q. Did you know that of your own knowledge 
when vou broadcast it? 

mf 

A. I believed Dr. Briegleb’s statement of what 
Mr. Variel had told him; I didn’t want to believe 
that his statement was true. 

“Q. Did you name any of the six judges? 

A. No, I didn’t name them.” (R. 668) 

Here Shuler admits that somebodv told him that 
somebody else had told the man that told him, and 
that he, Shuler, did not want to believe the statement, 
and vet he broadcast it. 
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EXTRACTS FROM OPINION OF SUPERIOR 
COURT OF LOS ANGELES IN WHICH 
SHULER WAS FINED IN TWO CONTEMPT 
CHARGES. 

j 

“It is true that the right of free speech is one 
of the fundamental principles of our government, 
guaranteed bv state and federal constitutions 
and upheld by the courts. Any infringement 
upon, or interference with that right has been 
frowned upon both by legislative enactment and 
by judicial decisions. 

But equally fundamental is the right ofi the 
courts and the officers of the courts to be free 
from embarrassment or improper interference 
with respect to cases pending before Such 
courts.” * * * 

“The vice of the utterances in the causes now 
before the court is that such utterances were 
made while the trial of the criminal proceedings 
concerning which they were spoken was on trial. 
So made during the pendency of a trial, they 
were clearly in contempt of court, under | the 
great weight of authority extending back to! the 
earliest date of our present system of juris¬ 
prudence. No other finding is possible under the 
undisputed and admitted facts. * * * 

“The court further finds that said addresses, 
and each of them, tended to impede and interfere 
with the court in its proceedings and placed the 
court in a false and embarrassing situation and 
were not justified or excused in any manner 
whatsoever; that in the delivering of said ! ad- 
dresses respondent was not moved to deliver said 
addresses by any evil intent but delivered the 
same in a reckless and unguarded manner without 
due consideration as to the result of said utter¬ 
ances; that in the address of the 15th of Septem¬ 
ber, 1929, respondent realized the seriousness of 
his remarks for perhaps the first time hut Still 
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persisted , ///c very address shows, in his pur¬ 

posed' (R. 748-749-751) 

OPINION OF THE SUPREME COURT OF 

CALIFORNIA. 

After Shuler had been sued for libel any number of 
times, according to his own testimony, had been con¬ 
victed on two counts in the Superior Court of Los 
Angeles for contempt of court, he still persisted in 
his desire to dominate and control the courts and 
as a result of his broadcasts about a case being tried 
in the Superior Court of Los Angeles, he was tried 
for contempt and sentenced to jail for twenty days, 
five davs each on four counts. From this action he 
applied for a writ of habeas corpus to the Supreme 

Court of California. This court in a verv exhaustive 

* 

opinion (R. 752 to 781) unanimously affirmed his con¬ 
viction on three counts but found that one of the 
counts was invalid. Note the following extract from 
the opinion of the Supreme Court of California: 

“We are entirelv satisfied that the broadcasted 
utterances of the petitioner with respect to the 
foregoing matters involved in pending proceed¬ 
ings in said court and before the said judges 
thereof, disclose throughout the existence on the 
part of the petitioner a persistent and intentional 
purpose to impose his own will and views with 
respect to said causes and the facts, the law 
and the conduct thereof, upon the said superior 
court, and not only the judges thereof partic¬ 
ularly mentioned, but all of the judges thereof, 
and that such result was contemplated and in¬ 
tended to be achieved by the petitioner through 
his aforesaid public utterances, embodying his 
strenuous and repeated asserverations as to the 
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facts and the law relative to these several causes, 
commingled with assaults, both express anfl by 
innuendo, upon the motives and integrity of the 
several judges having these matters in charge, 
and with threats of the injurious consequences to 
them of an adverse public opinion which, by 
means of his reiterated utterances, he was seek¬ 
ing to create. That such acts and conduct oh the 
part of this petitioner constituted contempjt of 
court we entertain no doubt. The constitutional 
guarantees of freedom of speech and of the press 
do not, in our opinion, and in the light of! the 
authorities which we are about to cite, go soj far 
as to protect the citizen in making such comment 
by either spoken or printed utterance with! re¬ 
spect to causes pending before courts of justice, 
as have for their purpose and manifest tendency 
an attempted interference with the orderly! ad¬ 
ministration of justice before such tribunals iand 
in respect to causes pending and in coursh of 
conduct therein. No difference can be discerned 
between the rights of the citizen and the proper 
limitation thereof under his aforesaid constitu¬ 
tional guaranty, whether that citizen be a ijiin- 
ister speaking from his pulpit, or a broadcaster 
through the radio, or an editor through I his 
newspaper, or a curbstone orator from his sbap 
box, or an anarchist from whatever forum; he 
may find for the exploitation of his doctrines, 
the right and the limitation thereof being jthe 
same when the matter involved in the utter¬ 
ances of all or any of these affects or manifestly 
tends to affect the orderly administration of jus¬ 
tice in pending causes before judicial tribunals 
and the judges thereof.’’ (R. 775) I 

(210 California 377) (292 Pacific Reporter 

481) 
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In reference to the actions for contempt of court, 
Shuler made the following statement over station 
KGEF: 


“The other actions that have resulted from 
the radio have been the contempt of court ac¬ 
tions, two of them. Those charges do not accuse 
me of false statements, but do accuse me of hav¬ 
ing expressed my opinion and criticism of trials 
while in action, or while being litigated or tried 
in the criminal courts. In both of those actions 
I was convicted, and in one of them I was fined 
$75, and in the other I was fined $100 and sent 
to jail for 20 days, and the Supreme Court 
turned me out at the end of 15 and ruled that 1 
should not go back in.” (K. 57) 

The opinion of the Supreme Court of California 
(R. 775) shows that Shuler was convicted on four 
counts and sentenced to jail five days for each. The 
Court sustained three of these counts and at the time 
Shuler had served fifteen davs so he was let out of 
jail automatically as having served his sentence, but 
there was no ruling that he should not go back in, 
as that was not a part of the case. 

Public Officials. 

Dr. George Parrish, health officer of the Citv of 
Los Angeles, graduate physician, testified that he 
heard Shuler broadcast the following speech over 
Station KGEF on January 1, 1931: 

“Pm going to tell you the most shameful story 

that I’ve ever come in contact with in the Citv 

* 

of Los Angeles. Some of you read it in the 
Morning News. I talked with the mother of this 
ease this morning, and I’m thoroughly convinced 
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that you read about it in the Morning News. The 
other papers didn’t seem to be quite able to have 
the courage to publish it—most shameful stjory 
concerning this or any other city. Here are jtlie 
facts. On October 29th—I got these facts from 
the mother of the little girls, and also from a 
representative of the Public School Protective 
League—these two little girls, one in grammar 
school and the other one in high school, were 
taken out of school supposedly by the juvenile 
authorities of the city, carted up to the juvenile 
hall and detained in jail. Of course, the authori¬ 
ties up there don’t concede it’s jail. They were 
detained in juvenile hall. The mother finally jby 
accident made the discovery that tliev were I in 
juvenile hall. It became public property through¬ 
out both schools. The shame and disgrace and 
reproach of it struck right home to the girls. 
The Public School Protective League discovered 
there were no facts to sustain such an action. 
There was a physical examination of the girls 
and a laboratory test, which showed they were 
perfectly good, clean girls, without any disease 
or anything afflicting them. They were sent back 
to school a week later. If it had not been fjor 
the Public School Protective League, they would 
still have been in jail. They were sent back On 
Friday and in about a week thereafter they were 
again taken from the schools, or rather the 
younger girl was taken from the school, and the 
mother and her whole family, five children, were 
quarantined by the city health authorities on the 
ground that this little girl was afflicted with j a 
loathsome and unmentionable disease. The 
mother appealed to the courts. That little gijrl 
has submitted to three physical examinations a^d 
two laboratory tests. Each laboratory test 
showed negative, which you know means there is 
no disease there. After the mother appealed to 
the court Dr. Parrish, our city health officer, or 
the head of it, quarantined the whole family, the 

i 

i 

i 

j 

i 


quarantine reading that they could not even, “and 
then there are some of these asterisks which our 
friends talked about”, so strict was the quaran¬ 
tine. Judge Gates appointed a committee of 
physicians. The mother of the girl was per¬ 
mitted to choose one, the health department chose 
one. There were five physicians, at least a com¬ 
mittee of three appointed by the court. These 
doctors made examinations, laboratory tests; 
came back and stated to the court that the girl 
was in perfect health; no indication that she ever 
had been guiltv of wrong conduct or immorality. 
The child was sent back to school last Monday, 
and Thursdav Dr. Parrish took the girl out and 
quarantined her again in her home, declaring he 
wouldn't turn her out this time until his own 
physician examined her. The move is to protect 
the city from damages, if the mother asks dam¬ 
ages, which she could. I want to say this: If it 
was my daughter, with five or six physicians ex¬ 
amining her, as good as there are in town, lab¬ 
oratory tests and everything showing okav and 
Dr. Parrish knowing it, if that would be my girl, 
I would be afraid that somebody would plant the 
germs of the disease in her blood. Whv do thev 
want to carrv on a fight like this? I told the 
mother, if that were me, I'd go to jail and die 
before Dr. Parrish or anybody else would go 
ahead and make examinations of my little 13- 
vear-old girl. I’m readv to sav that Dr. Parrish 
can do the biggest fool things at the opportune 
moment in public office. It’s not the first time 
he has pulled this kind of a stunt. You remem¬ 
ber the storv I told you several months ago. A 
little girl was visiting here from the east. He 
was forced to let the little girl enter the school 
while she was out visiting. Pulled that little girl 
out of school; took her up to the district attor¬ 
ney’s office or somewhere, put her through the 
most delicate questioning, asked her the most in- 
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timate things, and finally made her strip her 
clothes off and made her submit to an examina¬ 
tion by a male doctor to prove that she wajs a 
good, pure, clean girl. And after they fojind 
out she was, they didn’t even apologize. Down 
in the south where I was raised we had some 
rights. They could not get away with it. Dbwn 
there we had some rights. I note that certain 
papers in town, and I don’t say they are not 
right about it, are fighting these operations! on 
feeble-minded people, saying it interferes \\Fith 
a woman’s rights of being a mother. I’m saying 
this little girl has the right to enter life without 
the shame and disgrace of this kind of an Epi¬ 
sode, without that kind of a shame upon her, 
and a civilized community ought to rise up and 
resent it, resent it heatedly. Have no right I to 
submit girls to questioning and examination: of 
that character unless the mother and fatjier 
know about it. If Dr. Parrish didn’t know that, 
then it’s high time that Mayor Porter tried j to 
find another head of the health department. X6w, 
this talk may give Lloyd Nix a new friend j or 
two for the big fight in the radio hearing, but I 
would rather lose this station than to see another 
situation such as that poor mother in my office. 
In the name of high Heaven, is that what we’re 
coming to in this community? Taking our little 
14-year-old girls out of schools and submitting 
them to examination and then find nothing jhe 
matter. But you say, ‘Surely, Shuler, there Was 
something back of it. Surely they would not piull 
these little girls out of school for nothing.’ Well, 
this is the story: A neighbor had put a wire 
around his yard to keep the children away. The 
children were noisy. He called up and made a 
complaint against these two little girls; no cojm- 
plaint made against the morals of the girls, ^so - 
body had intimated that there was anything 
against the morals of the girls that would justify 
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the treatment that these "iris received. We just 
as well have a little respect for childhood in the 
Citv of Los Angeles. A little while back thev 

» o * 

said they were going to strip every girl naked 
and submit her to a physical examination, and 
make her pay some kind of a fee before she could 
wait on table in restaurants. What we need is 
a complete overhauling of the health department 
both in the countv and in the citv. The sooner 
that we—I could tell vou about the attitude of 
the Citv health department in regard to "iris 
who are known to be immoral; make their living 
that way. Paid out part of the money they got 
for vice to authorities for fees and all that kind 
of stuff. Rotten as it can be. I haven’t anvthin" 

• V* 

against Dr. Parrish. I would have a good manv 
things for him if he would get politics out of his 
head. He ought to hide his head.” (R. 215-216- 
217-218) 


The above speech of Shuler over this radio station 
was one of manv attacks he made on Dr. Parrish, 
the health officer. He apparently had fallen out with 
Parrish over politics, as Shuler said in this speech: 


“I haven’t anvthin" against Dr. Parrish. I 
would have a good many things for him if he 
would get politics out of his head. He ought to 
hide his head.” (R. 218) 


The facts, as disclosed by the record (R. 215-246) 
show that there is scarcelv a word of truth in this 
whole speech, and a reference to the record will 
show the following facts: 

First, in reference to the charge against Dr. Parrish 
in connection with the girl taken out of school: This 
girl was one that had been taken into juvenile court 
for some offense. The procedure in cases of that 
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kind was for the officers of the juvenile court to!ex¬ 
amine all offenders brought in there for disease^ of 
all kinds, including venereal diseases. This ^irl, 
among others, was examined and the slides v*ere 
sent to the Health Department where they were!ex¬ 
amined by Dr. Mona Bettin, a woman physician 
specializing in bacteriology. The slides from | the 
Juvenile Court were taken by Dr. McXeely, another 
woman physician. Dr. Bettin testified that the slides 
from this girl Betta Totten, showed positive gonococci. 
(R. 247.) After this procedure then it became 'the 
duty of the Health Officer to quarantine her. |Dr. 
Parrish testified that up to this time he had ne'ver 
heard of the girl before in his life and the recprd 
shows that this situation was all handled in due course 
of procedure as between the Juvenile Court and (the 
Health Department. Dr. Parrish had nothing to do 
with the Juvenile Court or the apprehension of delin¬ 
quents, or bringing them into Court, or their exam¬ 
ination after thev were in there. It was only after 
the Juvenile Court officers had made examinations 
and taken slides that they were referred to the Health 
Department for the determination as to whether j or 
not anv of them were afflicted with scarlet fever, 
diphtheria, or any communicable disease. 

As to Shuler’s further statement that the Health 

Department was going to strip every girl naked ^nd 

submit her to a physical examination and make her 

pay some kind of fee before she could wait on ta[ble 

in restaurants: The record shows that in the Citvl of 

* ! 

Los Angeles there was an effort made to establish a 
food handler’s ordinance (R. 148), and such \yas 
done, but later this ordinance was declared invalid, 
but at no time were these waitresses stripped and 

I 

i 

i 


i 

i 

i 

i 


36 


made to walk up and down in front of a doctor, 
sometimes a male doctor. The undisputed testimony 
of Dr. Parrish shows that lie did not make any exam¬ 


inations himself—he was the executive head of the 


Health Department. They had women doctors to 
examine the women and male doctors to examine the 


men. 

Before the food handler's ordinance was declared 

invalid, the record shows that the Health Department 

had examined about 4,000 individuals whose business 

it is to handle food, such as waitresses and others, 

and of this 4,000 they found 265 had syphilis, 250 with 

gonorrhea, and approximately the same number with 

consumption and others with minor ailments such as 

skin diseases. The testimony of I)r. Parrish (which 

is borne out by all the scientists) is that there are 

onlv two known bacilli that will attack anv tissue in 
» • 

any part of the body, where they can get a foothold; 
one is the tubercular bacilli and the other is the 
spirochaete of syphilis, and these two bacilli, as well 
as manv others, are easilv communicated. 

It was this food handler's ordinance wliidi Sluder 
took as one of the grounds for his attack on Isas tateur. 

Los Angeles is a citv of about a million and a 
quarter population. Obviously, the Health Depart¬ 
ment is one of very great public importance. The 
testimonv of Dr. Parrish shows that the effect of 
Shuler’s broadcasts was to discredit the work of the 


Health Department; doors were slammed in the faces 
of their inspectors; and that people threatened the 
Health Department with Shuler; and that the general 
effect was to hamper their work and destroy their 
opportunities for good in holding down contagious 
diseases. 




“Q. Did you on May 5, 1928, at 8 o’clock p.m., 
over Station KGEF, state this: 

j 

“‘What character of public official is Mr. 
James F. Costello and what salarv does he draw? 
Mr. Costello is Deputy District Attorney, Ii be¬ 
lieve. I don’t know his salarv. As to hisjoffi- 
cial character, I am not informed. 1 will; say 
this, however, that a genuinely honest man j has 
had a verv hard time staving with the district 
attorney’s office through the past few ycjars. 
More than one has resigned in disgust. The qffice 
itself is thoroughly corrupt’? 

| 

“Did vou sav that? A. Absolutelv, and proved 
it in court, that is, it was proved in court; land 
the head of the office at that time is now inj the 
penitentiary. 

“Q. How about Mr. Costello? A. 1 didn’t;sav 
». • 

anything about Mr. Costello, did I? 

“Q. You mentioned his name, didn’t you?! A. 
I mentioned his name; but he is one of the ))est 
friends I have in town.” (R. 67-68) 

j 

George E. Crver, who served two terms as Mavor 
of Los Angeles and voluntarily retired from politics, 
was one of the targets for Shuler’s attacks. j In 
Shuler’s magazine of March, 1929 (which magazine 
was advertised over Shuler’s radio station) Shuler 
had this to sav about Mayor Crver: 

4/ V V 


“Mavor George E. Crver, as head of the bitv 
government for eight years, is the chief exploiter 
of them all. We do not say that he has tajken 
bribes. We do sav that he came into the office 

m/ 

he holds, a man of most modest financial circum¬ 
stances. He was counted one of the poor tnen 
of the citv eight vears ago. During the eight 
years he has held the office of mavor, he has i not 
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drawn a salary of more than $10,000 per year, 

and most of the time his salary has been much 

smaller. Todav he is one of our richest men— 

•/ 

a millionaire with large real estate holdings and 
other wealth of amazing proportions. He owns 
one piece of real estate worth practically a mil¬ 
lion dollars. He owns one of the handsomest 
homes in Los Angeles, although he lived in a 
most modest little bungalow when he entered 
office. He is financially interested in several 
big concerns, so that it is impossible to discover 
his exact wealth, although experts claim it ranges 
all the way from a million and a half to three mil- 
Ion dollars. Where did he get it? Who is the 
Santa Claus who drops millions into the stock¬ 
ings and purses of our public officials ? How does 
it happen that they can move out of their humble 
quarters into magnificent palaces on the few 
thousands per year that the people pay them? 
Whence their corner lots, their magnificent pal¬ 
aces on the few thousands per year that the peo¬ 
ple pay them? Whence their corner lots, their 
magnificent cars, their stocks and bonds? Once 
public men went into office poor and came out 
poor. They lived and died, respected and loved 
for their sacrificial services rendered their fel- 
lowmen.” (R. 429-430) 

Mavor Crver testified that he had heard Shuler 
* •/ 

broadcast substantially that same statement several 

•> 

times over the radio, and also heard him say over 
the radio: 

“It is my contention that, when a man in 
public office suddenly looms up with a million 
dollars in his jeans, it is time for an investiga¬ 
tion. The people should have the right to deter¬ 
mine exactly under what circumstances their ser- 
•/ 

vant became so lucky and fortunate.’’ (R. 431) 
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Mayor Cryer’s testimony showed that this was an 
absolutely false statement, that he never lived in a 
bungalow except in 1906, that he was not a rich man 
when he went in office and was not a rich man when 
he came out, and that what monev he had he ipade 
before he became Mavor; and that any increase in 
his assets was due to the increased value of prop¬ 
erl v which he had when he went into office. At no 
time at the hearing in Los Angeles did Shuler prove 
that a single word he had said about Mavor Dryer 
was true, nor does the record disclose anywhere a 
word of substantiating testimony about Shujer’s 
broadcast. There can be no question as to what 

Shuler said about Mavor Over for thev were both 

%> %> %> 

printed in his radio advertised magazine and were 
given over the radio, and this Shuler did not deny. 

Shuler admitted on cross-examination (R. 512) that 
lie did not know of his own knowledge what Cryer 
was worth when he became Mayor, nor what he iwas 
worth when he went out of office. Therefore, Shuler 
in his attacks on Mayor Cryer was either repeating 
gossip or deliberately misstating the situation. 

In Mav, 1928, Shuler was making his fight on Mavor 
Cryer, against whom he had made a false charge 
in his magazine advertised over the radio, and by 
testimony of the Mavor the same thing over l the 
radio. He also made this statement over KGEF: 

4 ‘ There is lots of fine stuff down there in the 
City Hall. Of course, the taxpayers paid for it. 
It is all yours. You go down there and wipe 
your muddy feet on it when you get readv. 
Just walk right in. All you have to do is to 
walk up to the Mayor’s office and go and spit in 
the spittoon or on the rug, or anywhere you wish 
to. You pay for it, rug and all.” (R. 78) 
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A. R. Jones testified: 


I 


“I am a deputy sheriff of Los Angeles County, 
am on mv eighth continuous rear. I have 


heard Dr. Shuler broadcast over station KGEF. 


I have heard Dr. Shuler say something about me 
over station KGEF. The first time I heard him 
broadcast was about me, I would say, around 
the 1st of February, 1929. That was an even¬ 
ing broadcast. He said that mvself and mv 
partner, a deputy by the name of Higgins, had 
taken two convicts down an elevator, planted a 
gun on them, had taken them down there for 
the purpose of killing them, but, through the 
intervention of the colored elevator operator, we 
were not successful; that this was done in order 
to close their mouths, as thev were testifying 
before the grand jury at that time. That may 
not be the exact words but to the best of my 


knowledge that is about the substance of the first 
broadcast. 


In a letter broadcast he said something about 
mv being a fourth degree Knight of Columbus. 
In that connection he said a lot more than that. 


He said that the present mayor at that time, 
Cryer, Chief of Police James Davis and Aimee 
Semple McPherson had conspired to have me 
sue him; that I was a Catholic, and a fourth 
degree Knight of Columbus. That was possibly 
some ten days or two weeks after the first 
broadcast.’’ (R. 201-202) 


There was not a line of testimony introduced bv 
Shuler to sustain his radio charges about Deputy 
Sheriff Jones. The record shows that one of the 


prisoners jjvhom Shuler charged Jones with planting 
a gun mi rni^erttcT s^ioo^sliot Jones twice. Jones 


sued Shuler for libel because of this broadcast 


and after three different men (R. 203) had ap- 
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j 

j 

i 

i 
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proaclied Jones to withdraw the suit against Shuler 
he agreed to do so and Shuler went on the air (K. 
203) and stated that after investigation he had found 
that Jones was a good officer and a splendid young 
man. The record shows that Jones was a Protestant 
and not a Catholic. (R. 203) | 

Shuler (R. 460) denied this vicious attack on Pep- 

utv Sheriff Jones, but his tcstimonv itself shows!that 

lie must have said that very thing and the testimony 

of one of his witnesses, Walter T. Casey (R. 467), 

corroborated almost word for word the testimonv 

* 

of Deputy Sheriff Jones and contradicted Shuler. 

Under-sheriff of Los Angeles County, Frank D. 
Dewar, in his testimony (R. 211-212) supported the 
testimony of Deputy Sheriff A. R. (Casey) Jones 
and said that he had heard over the radio substan¬ 
tially what had been read in Court as Shuler’si ad- 
dress against Jones, and that he, his wife and daugh¬ 
ter heard Shuler’s statement about Tracger over! the 
radio: 

“To show he is a very good politician, he j has 
made this fellow Dewar his chief deputy so ais to 
get the votes of the pimps and bootleggers and 
the gamblers.” (R. 212) 

| 

Dewar further testified that he heard Shuler jsav 
over the radio that Mrs. Traeger had to go out 'and 
earn a living for the family because Sheriff Traeger 
spent all of his money on liquor. (R. 213) 

i 

i 

Extract from record: 

l 

“By Mr. Littlepage: Doctor, I will ask you if 
you, on October 30, 1930, delivered over Station 
KGEF the following statement (reading from 
Respondent’s Exhibit No. 32, p. 21): 


i 

i 


‘I have just received a message as to the 
condition, physical and mental, of Mayor 
Jim Rolph, and I warrant that he is not kept 
out of Southern California by typhoid fever 
or rheumatism and most people have found 
that out bv this time. There is an insistent 
whisper that if Rolph and Merriam are 
elected, Rolph will possibly be disqualified 
as a result of a condition that has recently 
developed, and Merriam will be Governor. 
That’s the bunk, and nothing less than the 
bunk. Suppose that Rolph should not be 
mentallv fit for the Governor’s chair, and 
suppose that because of his past excesses he 
should not be found in a condition from a 
nervous, physical standpoint, where he 
would be able to actuallv carrv on the office, 
where is the provision in the Constitution or 
in the law by which Merriam would displace 
him? It isn’t there. Onlv death and his 
impeachment or his incarceration in the asy¬ 
lum would vacate the chair for Merriam. 
Rolph as Governor might be in the condition 
in which it is generallv conceded he is now, 
which condition has prevented him coming 
to Southern California to fill his speaking 
engagements, and has necessitated most of 
the old political orators of San Francisco 
coming down to tell us how to vote here in 
Southern California. That fact would not 
make Merriam Governor. The onlv wav to 
save this State from the tragedv that we all 
know it faces is to elect Young, a sober man, 
a sane man, a man of sound body, of sound 
mind, a perfect gentleman, an honest, law- 
enforcement statesman, to the position which 
he seeks and which the best people in Cali¬ 
fornia are supporting him for.’ ” (R. 144) 

Shuler did not deny that he made the above state¬ 
ment, but said: 
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“I wouldn’t say that I didn’t discuss those 
issues, and I wouldn’t say that I didn’t ipake 
that statement.” (R. 145) j 

i 

At the time Shuler made this broadcast Mr. Rolph 
was Mavor of San Francisco, and a candidate! for 
Governor of California. Shuler was opposing him. 
His broadcasts against Mayor Rolph, who j was 
elected and is now the Governor of California, 
did not go into what would ordinarily be legiti- 
mate political discussions as to qualifications, pol¬ 
icies or principles espoused by the respective Can¬ 
didates but engaged in the lowest order of jnud 
slinging, personalities against Mr. Rolph, and again 
at no place in the hearing did Shuler prove that what 
he said about him, or what he inferred by innuendo, 
was true. ! 


Prominent Men. 

i 

Wayne H. Fisher, a member of the Los Angples 
Chamber of Commerce; the Southwest Chamber of 
Commerce; president of the South Los Angeles Im¬ 
provement Association, and past president of the Wil- 
shire Improvement Association, testified that he heard 

Shuler use the following language over the radip, 

i 

“This morning the Times came out with a long 
editorial, stating that James E. Davis was jthe 
best Chief of Police Los Angeles had had in manv 
years. We are also given to understand that! an 
Improvement Company, called the South Los 
Angeles Improvement Association, comes out with 
a letter commending the chief on his gpod 
work. ’ ’ * * * ! 

“I want to tell vou what this Association j is. 

♦ 

Some of you already know. It is not composed 


i 

i 

| 

i 


! 
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of citizens 1 of the City of Los Angeles; it is a tool 
of Kent Parrott, organized by him, and working 
hand in hand with the 77th Street Police Station 
for the protection of slot machines, gamblers and 
bootleggers of that district.” 

“Such men are supporting the chief of police 
as a man by the name of Fisher, the leader of the 
bootleggers of the Southwest.” (R. 434-435) 

Mr. Fisher testified that lie never had anything to 
do with bootleggers, did not know them, did not smoke 
nor did not drink. Here again Shuler failed to bring 
in one line of proof substantiating his reflections on 
Mr. Fisher. 

(x. A. Briegleb, who was pastor of a Los Angeles 
Church, fell heir to Shuler's animosity. Briegleb tes¬ 
tified as follows: 

“I heard Dr. Shuler broadcast a discussion with 
reference to one Jew in particular. That was in 
the early part of the election campaign. It was 
reported to him that a certain prominent Jewish 
motion picture magnate was broadcasting around 
town that he knew that Dr. Briegleb would sup¬ 
port candidates he was in favor of, because he 
had presented to St. Paul’s Church numerous 
gifts, and that I could be controlled in that way. 
That was the substance. That is absolutely un¬ 
true.” (R. 449) 

According to the record (R. 443-449) Shuler got 
after Briegleb because he had taken into the Church 
a man who once had been a gambler, and Shuler said 
over the radio 

4 4 He would just as soon baptize a skunk and re¬ 
ceive into his church as to have received Mr. 
Crawford into his church.” (R. 443) 




I 
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A careful reading of the record (R. 450-451) would 
indicate that he thought Pastor Briegleb might Have 
some influence in politics and be influenced bv a 
certain movie magnate who had presented Briegleb 
with a Ford automobile. Shuler certainlv could inot 
have been jealous of the Ford automobile, but | the 
high crime of a preacher having anything to do with 
politics was something Shuler could not possjbly 
stand—for any one except himself. 

H. G. Palmer, publisher of the Hollywood D<july 
Citizen, a member of the Municipal League and Itlie 
City Club, formerly a member of the Water and Power 
Commission of the City of Los Angeles, testified: | 


“1 wrote a series of editorials in connection 

with that removal, and in connection with that pr. 

Shuler’s broadcast, and in one of them I asked a 

series of questions. Dr. Shuler in reply over his 

radio to that series of questions stated, aiming 

other things, that only a man with less principle 

and less character than a gambler’s and other 

denizens of the underworld would write such |an 

editorial. He stated further that mv mother 

* 

might have thought she was bringing her son |up 
to be a gentleman, but she had certainlv made a 
fizzle of the job. I heard Mr. Shuler make those 
references to me by name. He asked this ques¬ 
tion: ‘I ask Judge Palmer if it is not true that 
he resigned from the Board erf Water & Power 
Commissioners because he could not continue the 
grafting policies and programs initiated unejer 
the prior administration.’ ” (R. 414-415) 


On July 19, 1928, Shuler made the following state¬ 
ment over Radio (Station KGEF: j 

i 

i 

“I know Mr. Mark Pierce very well. He isj a 
member of Dr. Dyer’s church. In fact, I under- 


i 


i 

I 

i 
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stand lie is one of Dr. Dver’s cliosen trustees. I 

* 

simply mention that that you might know who 
Mark Pierce is. I have nothing against Mark 
Pierce. He is a verv elegant gentleman who is 
an undertaker. If he is OK’d by the Council, 
there is one thing about him, he can’t sell any of 
his wares to the citv. The citv is not buying 
corpses at present time to feed the prisoners.” 
(R. 73) 


What Shuler mav have meant bv his comment on 

Mr. Pierce, whom he said was a Trustee of Dr. 

Dver’s church is verv difficult to determine. There is 

obviously the intluence that he is a candidate for some 
% 

kind of city appointment to be okayed by the Council, 
and that he might want to sell some of his wares to 
the city. 


George D. Lyon, President of Lyon & Company, 809 
Los Angeles Street, Los Angeles, California, a resi¬ 
dent of Los Angeles since 1919; a World War Veteran, 


in the battles of Belleau Woods and Soissons; was 
wounded and in the hospital for twenty months; is 
a member of the American Legion and All Veterans 
League; was Los Angeles Countv Commander of the 
American Legion and also countv commander of the 
All Veterans League; a member of the Scottish Rite 
and Shrine. Mr. Lyons testified (R. 174, 175, 176, 
177) that he had lieard Shuler, over Radio Station 
KGEF attack the Chamber of Commerce, the Bar 
Association, his friend Deputy Sheriff Jones who was 
Vice Commander of the Los Angeles Countv American 
Legion, and Jews, and heard him say 4 4 that if it 
hadn’t been for the Jews in Los Angeles, this Julian 
crash would never have occurred”; he heard 
Shuler sav that if A1 Smith were elected the United 
States would be controlled from Rome and he would 


sell out to the Pope; that he heard him attack Jujlge 
White, the Community Chest of which he was a 
member; heard him attack Judges Keetch and Colljier, 
Sheriff William Traeger, Councilman Ingraham, Hr. 
Arnold, one of the leading members of the Champer 
of Commerce, Mayor Rolfe of San Francisco who \Vas 
a candidiate for Governor of California, and mpnv 
other prominent citizens; that Shuler had also attacked 
Lyon and had said (R. 178) that he (Lyon) \yas 
linked up with underworld characters and that later 
Shuler broadcast over the station an admission t^iat 
these statements were not true and “painted me white 
as a lily.” Lyon stated (R. 179) that this injured him 
very much, that many of his acquaintances heard one 
of Shuler’s broadcasts, but did not hear the other. 
Lyon testified (R. 176, 177) that radio speeches -of 
Shuler had caused discord in homes, that lie had set 
up one group against the other and that because of 
this general condition which Shuler broadcasts lipd 
created he was opposed to Shuler and this character 
of broadcasts. j 

Ellwood de Garmo (R. 274, 275-276), foreman of the 
Grand Jury of Los Angeles in 1929 heard Shulpr 
broadcast in reference to crime in Los Angeles. Ijle 
asked him to appear before the Grand Jury and giye 
any facts he knew about graft and crime. All Shuler 
could tell was that he got his information from E^r. 
Gus Briegleb. The Grand Jury appointed a commi|t- 
tee to investigate these charges and found no bas^s 
whatever for them, de Garmo testified that Shuler 
then attacked him. Among other things de Garnjo 

testified as follows: j 

i 

“I have heard Dr. Shuler broadcast over Sta¬ 
tion KGEF various times, and have personally 
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heard him speak of me over the radio a number 
of times. He has called me a ‘Dago Catholic’ 
and said I was allied with the underworld; he had 
me associated with the Julian ring; even went so 
far as to trv to change mv name to ‘De Garbage’ 
instead of de Garmo. 1 am not a Catholic, and [ 
am a Mason.” (R. -74) 

The record shows that de Garmo was born in Salem, 
Oregon; that his forefathers came to this country in 
1680 and that he was connected with various out¬ 
standing business organizations in Los Angeles. 

William May Garland, head of the W. M. Garland 
Company; president of the California Finance Cor¬ 
poration; twice president of the National Association 
of Real Estate Boards; president of the Los Angeles 
Athletic Club; president of the Olympic Games to be 
held in Los Angeles in 1932, was called as a witness 
(subpoenaed) and gave the following testimony in 
reference to various individuals that Shuler had 
attacked over the radio: 


“I know Harry Chandler verv well. 1 have 
known him for 41 vears. I have known him to 
be one of the most exemplary citizens, and he is 
a nationally known character, loyal, patriotic 
citizen, honest, upright, well-known throughout 
the State of California, and particularly in Los 
Angeles, where he has done so much good. 

“I know Joe Scott very well. 

“Joe Scott is one of our outstanding citizens 
and a straight shooter, and is in high standing 
in this citv, and is alwavs on the side of what he 
believes to be right, charitable and kind, and a 
straight forward citizen. 

“I know Henrv M. Robinson verv well. I 
think he is one of the finest men that ever came 
to this city and is interested in everything that 
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means greatness and for tlie uplift of this cbm- 
munity. I met him in Washington when he was 
in the government service in 1918. He was there 
serving his country, 1 think, on a dollar a year 
basis. I know he went abroad at the request^ of 
President Wilson to serve on a commission with 
Mr. Dawes and Owen D. Young, and did remark¬ 
able work for the government; and since then! he 
has been called on several commissions by Presi¬ 
dent Hoover, I believe. And he is president! of 
the First National Bank of this citv. 

“I know Harold Janss. j 

“1 have known Harold Janss ever since!he 

started in business here. 1 consider him one; of 

the foremost and most responsible realtors I of 

this eommunitv. He is head of the Janss jtn- 

* 

vestment Company, than which there is no greater 
real estate concern in the city, and which lias 
transacted a great deal more business than dny 
other concern in the city. 

“I know Guy Crump, and Judge Palmer only 
by reputation. 

“I know George E. Cryer verv well. I have 
known him ever since he was elected to office for 
the first time as mayor of this city. I believe lqm 
to be a very fine man, honest, upright, and who 
has carried out the duties of his office to the best 
of his knowledge and belief in the interests of the 
citv. 

“I know Frank A. Garbutt. I think I have 
known Mr. Garbutt for thirty-five years, and! I 
never have met a man that I believe to be more 
conscientious in the performance of his duties, 
and a more upright man, whose word was ab¬ 
solutely dependable and who has got a great heart 
and kindlv feeling* towards the unfortunate. 11 
consider him one of the leading men of this com¬ 
munity, as far as character and reputation afe 
concerned. j 

“I know George L. Eastman. I have known 
him about ten years. Ever since he has been in 

i 

i 

i 
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the city and came to my knowledge and acqain- 
tanceship, lie lias been one of the foremost and 
outstanding citizens in the upbuilding of this com¬ 
munity, and has given a great deal of his valuable 
time to the public will, and has been very much 
interested in the progress and growth of this city, 
and served as president of the Chamber of Com¬ 
merce; been a director with me of the State 

Chamber of Commerce Board, and alwavs on call 

• % 

to do anything helpful for the community and 
the state. 


“1 have known W. \V. 


Mines for twentv-iice 


vears. He is absolutelv straight-forward and 
honest, and conscientious in the performance of 
his duties both public and private. He has al¬ 
ways had a desire to do something helpful to this 
communitv, and for twentv odd vears, he has been 
a director of the Merchants & Manufacturers' As¬ 


sociation, director of the Chamber of Commerce, 
and served on the Police Commission, all gratui- 
tious, splendid, public work, and I think is one 
of our out-standing and most splendid citizens. 

“I know Judge McComb of the Superior Court 
only by reputation. 

“I know Judge Fleming personally. T have 

known him about ten vears. I should sav he is 

* «. 

a very upright Judge, and he has always had the 
confidence of all my friends and acquaintances, 
and T believe him to be a very splendid man. 

“I know Judge Keetcli personally. I guess I 
have known him for about ten or twelve vears. T 
would say he is a very upright man and a very 
honest man in the performance of his duties. 

“I have known Judge Hartlev M. Shaw twentv- 
five years, and his father before him. He is of a 
splendid family and a fine boy and a fine judge. 
I do not know Judge Hazlett personally . 97 (K. 

436 - 437 - 438 ) 


Shuler had attacked all of the above over the radio 
but did not introduce one line of testimony to prove 
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that his characterization of these men was right and 

° I 

Garland’s wrong. 

^ i 

i 

! 

Conmmnity Chest. 

I 

Shuler was asked if he had attacked the Community 
Chest and answered: 

I 

i 

“No, sir; 1 never have made an attack on the 
Community Chest.” (R. 91) | 

Q. Let me ask you if you made this statement 
in July, 1928, over KGEF 

| 

i 

‘The Chest was conceived in sin and born in 
iniquity and it was fitting that Joseph Scott a 
prominent Roman Catholic should be in charge 
of it.’ ! 

Did vou make that statment? 

A. I don’t recall that statement. I think prob¬ 
ably, if you get the speech together, I might} find 
I may have made the statement; but I don’t Recall 
the statement. 

Q. You wouldn’t sav you didn’t make that state¬ 
ment ? ! 

A. No.” (R. 92) 

i 

| 

Chamber of Commerce. 

Shuler charged the Chamber of Commerce ofj Los 
Angeles with trying to hold wages down but on ci'oss- 
examination admitted that he didn’t know of anv ac¬ 
tion the Chamber of Commerce had taken, and it was 
just gossip around Los Angeles (R. 92-93). 

An extract from an address over KGEF on Febru¬ 
ary 8, 1929, was read to Shuler in which he charged 
that some people were deliberately disturbing his 
broadcasts and that it occurred every Sunday, Tues¬ 
day and Thursday, and was a deliberately organized 
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plot; that the Chamber of Commerce was supposed to 
look after it 4 ‘but thev seem to be delighted to have 
it happen.” On being asked whether he made that 
statement or not he answered: 


‘‘I couldn't say that I made that statement 
word for word. There was a campaign of inter¬ 
ference, but whether I made that speech or not, 
as it is written out, 1 don’t know.” (R. 95) 


The cross-examination of Shuler shows (R. 95-96- 
97) that this interference of the radio which he inti¬ 
mated the Chamber of Commerce ought to have stop¬ 
ped probably arose out of his already over-worked 
imagination. 

The testimony of A. G. Arnoll, secretary and gen¬ 
eral manager of the Los Angeles Chamber of Com¬ 
merce shows (R. 343-344-345-346-347) that there was 
a project on in Los Angeles to locate an airport. The 
Chamber of Commerce was active in this and after 
investigation recommended (R. 346) the Vail Field. 
One of the locations appealing for this airport was 
El Monte, a suburb of Los Angeles and the residence 

of Shuler. El Monte was not recommended by the 

* 

Chamber of Commerce. 

Shuler said (R. 680) that it would have wrecked the 
value of his property had the airfield been located at 
El Monte, but admitted he advocated the location 
there and the people there wanted it. 


Jews. 

Extract from record on cross-examination of 
Shuler: 

“Q. About the time of one of these broadcasts 
recently about the Julian situation, did you not 
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advertise a broadcast entitled ‘Who are 'these 
Jews who Control the Republican Party?’ I 
A. I have no recollection. I may have, i have 
no recollection of the broadcast. I mavl have 
made such a broadcast. 

Q. If it was published in your magazine^ that 
you were going to broadcast under that subject, 
I assume vou did it, didn’t vou? j 

A. T presume T did. I might have got informa¬ 
tion about it and thought better of it.” (R* 648) 

i 

Shuler in his testimony in reference to the Julian 
crash, said: j 

I 

* * nil( ] i happened to strike the list of about 
ten or twelve Jews right in a line, and I rather 
laughingly referred to the fact that it looked like 
I was reading from the Jerusalem Citv Directors. 
That must have been the statement he referred 
to.” (R. 608) | 

] 

On July 30, 1929, Shuler made the following state¬ 
ment over Radio Station KGEF: j 


“How did Mr. DeMond lose his Diamond name 
when he came to California? By what process 
did he become a Frenchman when his father! was 
a Jew and his mother a Jewess? His brother’s 
name is Leopold Diamond and the family name is 
Diamond and they have run a department ^tore 
since 1914. Well, I can tell you, you get all kinds 
of information but I am going to say this: i Mr. 
DeMond sat in my office in the presence of two 
witnesses and looked me straight in the eve! and 
gave me the storv of his life. He assured me 
absolutely that he is not a Jew and he undoubtedly 
resented being called a Jew. Mr. DeMond says 
he is a Frenchman and wants the whole world to 
know it. I’m certainly not going to accuse!Mr. 
DeMond of lying. The fact of it is I called him 


t 
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Mr. DeMond (I never did speak of him until re¬ 
cently). I think one time I referred to him as 
Diamond. 1 thought that was his name. He tells 
me his name is not Diamond, never has been. He 
is a Frenchman, always has been and expects io 
be one until he dies. As far I am concerned, I 
have nothing to believe except his word and I do, 
and from now on this radio, until somebody 
proves something else to me, he is DeMond, not 
Diamond. He is a Frenchman, not a Jew.” (R. 
66-67) 

Buron Fits, District Attorney of Los Angeles Coun¬ 
tv, one of Shuler’s witnesses, stated: 

“ I have heard him attack Catholicism once or 
twice, maybe more. I have also heard him at¬ 
tack the Jews.” (R. 139) 

Catholics. 

On September 18, 1928, Shuler made the following 
statement over Radio Station KGEF: 

“I understand that Georgia Bullock don't be¬ 
long to any church. Possibly leans toward a cult 
in our midst, but don’t belong to any Protestant 
organization or any Catholic organization. At 
least I am sure she is not a Catholic. I don’t 
think the Catholics supported her because they 
thought she was a Catholic, but the underworld 
undoubtedly supported Judge Bullock, not be¬ 
cause she was for the underworld so much, but 
because the underworld was trying to retaliate on 
Judge Doran.” (R. 79-80) 

Shuler, on being asked if he made that statement, 
answered: 


I 
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“I made a statement very closelv akin to 'that, 

•J * .7 

if that is not the statement. I don’t remember 
the wording. And it is true.” (R. 80) 

but nowhere does the record of the hearing show: that 
Shuler proved that Judge Bullock was being | sup¬ 
ported by Catholics or the underworld. 


“Q. I will ask you if you, on July 1, 1928, made 
the following statement over station KGEF: I 


‘A few years ago you would almost have 
mobbed me if I had said a great political 
convention would nominate in America] an 
avowed Roman Catholic who declared in pub¬ 
lic he was loyal to the historic position of the 
Roman Catholic Church. He is nominated 
and, more than that, Protestant preachers 
by thousands are going to raise up all 6vcr 
this country and say, “We ought to beat him 
because he is wet, but as far as being a 
Catholic is concerned, we ought to be too! big 
to fight him because he is a Catholic.” God 
help us! I want to tell you I am fighting 
him because he is wet, but I am fighting Jiim 
ten times as hard because he belongs to ! the 
banner of Rome. If A1 Smith is elected, God 
help us! This nation is billed for years of 
turmoil and strife, of discontent and strug¬ 
gle, for hate and venom, the like of which 
your nation has not seen since slavery lifted 
its head and undertook to throttle the life 
out of your country. For Rome and liquor, 
through an organized force, is going to fry 
to take over this nation and wring the life 

out of vour countrv and make law to | be 
* • 

a puny stigma while she grows to bei a 
giant, and the only people that can prevent 
it is the Christian men and women! of 
America.’ ” (R. 86-87) 


i 

i 

i 

i 

l 

| 

i 
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On July 15,1928, Shuler made the following state¬ 
ment over Radio Station IvGEF: 

“Everybody is going to know the historic posi¬ 
tion of the Roman Catholics before this thing is 
over. There are a good many prophetic preach¬ 
ers telling us the Bible plainly teaches that A1 
Smith is to be elected president of the United 
States and that perilous times are coming with 
his election and that we are nearing the end of 
the world, and that we may expect a general 
blowing aip in the very, very near future so far 
as human-developed conditions are concerned. 
* * * However, I am going to say this: I think 
that these pictures were portrayed directly from 
God and for a purpose, and I think they have a 
meaning and I think that God has given to cer¬ 
tain men special insight into those prophetic ut¬ 
terances, and while one man may have a gift of 
practical knowledge .such as I think the Lord has 
sent my way, another man may have the gift of 
delving into these details of God and bring to the 
people the wholesome truth that may be drawn 
therefrom. I am not at all sure but there is a 
foundation in real fact for much of the utter¬ 
ances that are being heralded todav relative to 
the things that are transpiring in this world. 
Recently, thousands of persons have asked me if 
I believe the beast referred to in the 13th Chapter 
of Revelations is the Roman Catholic Church; if 
I believe the Pope is the head of the army today; 
is the mighty monster that is pictured coming up, 
as it were, out of the sea. I have read some 
books and heard some messages and I looked over 
some manuscripts that seem to prove almost be¬ 
yond peradventure of a doubt that the great 
beast there pictured is this monstrous dual power, 
ecclesiastical and political, that threatens the 
peace and security of this nation and the world 
tonight ’ ’ 



Did you make that statement? A. I jdon’t 
know. I have rambled around with that kind of 
sentiment, I suppose now and then. I don’t re¬ 
call having made that. I don’t seem to be able 
to connect it up in my mind, although I am try¬ 
ing to. I don’t deny that I made it. Possibly I 
did. It sounds very much like me, most of it.” 
(R. 87-8S) 

i 

j 

Attorney for intervener respectfully submits! that 
while Shuler admits in this utterance that the jLord 
sent him a “gift of practical knowledge” that j it is 
certainly unfair to charge the Lord with this gift, and 
that the record does not disclose it to be one of “prac¬ 
tical knowledge”, but rather to be a gift of a super¬ 
heated, fantastic, fanatical imagination. 

On July 17, 1928, Shuler made the following state¬ 
ment over Radio Station KGEF: j 

| 

“I am going to have something to say concern¬ 
ing the assassination of General Obregon,; the 
newly-elected president of Mexico. There ijs no 
question in my mind as to why he was assassi¬ 
nated or as to who was behind the assassination. 
It is the same old thing that has happened all 
over and over all through history. If a certain 
ecclesiastical outfit can’t put a man out of the 
wav anv other wav, thev shoot him in the back 
and this assassination was thus accomplished. 
General Obregon being shot in the back five times 
and immediately killed.” (R. 88-89) 

i 

Shuler on being asked: 

l 

“Did vou make that statement?” 

i 

i 

answered: j 

; 

“I discussed that matter and possibly iriade 
that statement. And those were the facts. 
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Q. 'Whom 1 did you expect the public to under¬ 
stand by the speech were the assassins of General 
Obregon? A. The papers were full of it that it 


was a Catholic youth that was inspired by some 
sisters of a Catholic denomination. That was 


published even in the Los Angeles Times and in 
the Hearst papers”. (K. 89) 


Here Shuler seems to take as a basis for the above 
statement articles in the newspapers in Los Angeles, 
but he did not produce any newspapers, neither did he 
prove the truth of the statement. 

On July 22, 1928, Shuler made the following state¬ 
ment over Radio Station IvGEF: 


“* * * I have read, and I know the historv of that 
tremendous ecclesiastical and political combina¬ 
tion known as the Roman Catholic Church, in her 
persecutions of all she calls heretics down through 
the centuries.” (R. 89) 


“Q. T will ask vou if vou said this over KGEF 
on January 6, 1929: 


‘This is an effort to do things that Roman 
Catholicism has been doing for thousands of 
years, to throw a man in jail who tries to op¬ 
pose the practice of that church. * * * It has 
been the policy of the Roman Catholic machine 
to jail men. It has been the policy of that 
machine to go forth and jail men. It is a 
royal company who have come behind the 
bars as a resiult of opposition to the Roman 
hierarchy. It is a royal company that has 
paid the price in blood for the privilege 
of opposing the Roman hierarchy. I want 
to read a little passage here from a book by 
Dr. Albert Barnes, the great Presbyterian com¬ 
mentator, one of the greatest scholars of the 
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i 


Presbyterian Church. He is talking here about 
this age-old Roman Catholic discipline. Here 
is what Mr. Barnes says “ There is, summing 
up, 68,500,000 human beings—get that—68,500,- 
000 human beings—have been put to death jby 
this system.’ ” 

4 ‘You made that speech, did you, Doctor? 

“A. I don’t, recall whether I used those words. 
But the Catholic Church of New York sent a big 
lawyer down from New York to charge me with 
libel; and I suppose I said that. However^ I 
would like to say they didn’t convict me. 

w w 

* * * * * * # # 

“Q. You say the Catholic Church sent a lawyer 
down here to charge you with libel? A. Yes, sir; 
tlie Knights of Columbus, an organization of t|he 
Catholic Church, sent some big boy down here 
from New York to prosecute me. They prose¬ 
cuted me twice and I was acquitted and still per¬ 
mitted to talk in town.” (R. 90-91) j 

Extract from speech by Shuler over Radio Station 
KGEF on Julv 21, 1929: 

“I am very anxious to know whether this sjo- 
called investigation is an effort to right the con¬ 
ditions of t lie City of Los Angeles, or whether the 
whole thing is born in the brain of an Italian 
Catholic for the purpose of putting Bob Shuler 
off the air.” (R. 98) j 

i 

Shuler was asked whether he made the speech from 
which the above extract was taken and answered: 

i 

i 

| 

“I don’t remember that statement. I recall 
that there was an effort made through one of the 
grand juries here to interfere with my broadcast 
and with me, and I do recall that there came in- 

' i 


i 

i 

i 

I 

i 


i 
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formation from a newspaper man that the fore¬ 
man of the grand jury had made a statement to 
him of the nature which you read.” (R. 98) 

Under-Sheriff of Los Angeles Countv, Frank D. 
Dewar, testified: 

44 T have heard him attack the Catholics manv 
times and the Communitv Chest and the Chamber 
of Commerce and the Los Angeles Bar Associa¬ 
tion.” (R. 213) 

Ravmond Stall testified: 

44 1 liavb heard him broadcast in reference to the 
Catholics manv times. He stated over the radio 
that some woman had written him a letter. He 
had what he called a qiuestion box. The woman 
wanted to know if it was true that the Pope re¬ 
ceived a rovaltv on cans of beans that were sold 
throughout the world. Shuler said he didn’t 
know whether it was true or not, but he was a 
pretty foxy old bird and he was liable to stick 
his hand out for anything.” (R. 253) 

Shuler stated (R. 108-109) that Deputy Sheriff 
Jones who had sued him for $150,000 was a Knight of 
Columbus, and then admitted that someone called him 
up and told him he was mistaken, so then he went on 
the air again and stated that the Deputy Sheriff was 
not a Knight of Columbus, and then stated he had 
never said he was a Knight of Columbus, he had only 
said he was informed he was a Knight of Columbus. 

As the original hearing in this case progressed at 
Los Angeles Shuler among his many explanations and 
contradictions of what he had said tried to square 
himself on his discussions about Catholics (R. 152- 
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153) but none of the explanations which he gave j at 
the hearing were broadcast over his radio station, 
and the exact language that he used over the radio 
station in his various attacks was followed bv jno 
explanations and the language speaks for itself much 
stronger than any self-serving explanation and appl- 
ogv given at the hearing. 

Another example of Shuler’s failure to distinguish 
between fact and fiction is shown bv one of his 
speeches (R. 347-348) in which he accused the pub¬ 
lisher of a paper of being responsible for the dealt h 
of a bov who was fatallv wounded bv a tiger in the 
zoo in Los Angeles. The testimonv of the bo\i’s 

c? * * i 

i 

father shows there is not a word of truth in Shulerj’s 
broadcast, and this testimonv bv the bov’s father was 
not contradicted to the extent of a single word bv 
Shuler, or any of his witnesses. 

i 

I 

Extract from record on cross-examination of Dir. 
Shuler: j 

I 

j 

“Q. Now, on this Collier matter: The net re¬ 
sult is that vou tried Judge Collier, the Fridaiv 
case, the Bar Association, and the Hearst papers 
over the radio without knowing the facts of the 
matter? Isn’t that true? 

Mr. Bunn: That is calling for a conclusion, as 
to whether he tried them. 

The Witness: I am glad to answer that. It is 
very evident that I didn’t know all the facts. 5 !’ 
(R. 643) j 

Charles M. Felder, international representative of 
the Electric Workers Union, with headquarters iik 
Washington, D. C., affiliated with the American Fed^ 
eration of Labor, testified (R. 332, 333, 334) that there 

i 


i 
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were 120 labor unions in Los Angeles, exclusive of 
Railroad Brotherhoods, and about 100 of these unions 
use a Labor Temple in Los Angeles as headquarters; 
and that he heard Shuler say over the radio: 


* * *1 wish we had the same conditions 
here in Los Angeles, when, as a matter of fact, 
we have here, down at the Labor Temple a joint 
that is being raided constantlv for bootlegging* 
and gambling/ 


“He then threatened or notified us over the 
radio that in subsequent lectures he was going to 
give the names of the leaders, who, under the 
guise of attending labor meetings and other meet¬ 


ings, were running around nights and were go¬ 
ing home to their families but verv seldom at 
night. Mv reason for having considerable feel- 
ing about this is I have a daughter in this eitv 
who is a college graduate, and who is still in col¬ 
lege, and mv daughter had listened in at mv re- 
quest, and was given to believe that because 1 was 
seldom home at night 1 might be running around 
with lewd women, gambling and carousing.” (R. 
333-334) 


Attorney for appellant, in his brief, discusses a 
poll showing the popularity and standing of various 
radio stations, including KGrEF. If anyone can de- 
termine from the record (416-417) how any conclu¬ 
sion could be reached by the votes recorded there he 
would be a better mathematician than Euclid. The 
facts show that this poll meant nothing whatever be¬ 
cause the highest number of votes shown was for KF1 
for second place—2217 votes. If out of a city of a 
million and a quarter, 2217 votes was the greatest 
number cast, and that for second place, it is obvioais 
that this meant nothing. 
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On September 20, 1928, Shuler made the following' 
statement over Radio Station KGEF: 

i 

i 

“There is to be a big free night blow-out party, 
or whatever you want to call it, down at tliej Up- 
lifters Club near 'Santa Monica, California. I 
want to know if there are to be—now get it—at 
this stag affair seven veiled dancers, who at] the 
proper time will drop their veils, and so forth. 
And I want to know if a certain big oil company, 
commonly reported on the streets as handliijig a 
good many cases of booze after dark, carting it 
around to parties, is going to deliver the cases to 
this party.’’ (R. 72) j 

i 

Shuler admitted (R. 73) that there were several; big 
oil companies at Los Angeles. He did not recall 
whether he gave the name of the company he referred 
to in his broadcast or not, and on being asked whether 
he could designate the particular oil company, dodged 
the question and said he did not know, he could jnot 
remember. I 

On November S, 1928, Shuler made the following 
statement over Radio Station KGEF: j 


“There is a rather bright youngster connecjted 
with The Times. Connected also in his associa¬ 
tions with the underworld. I don't mean jdi- 

rectlv connected with the underworld. I ddn’t 
* 

mean he takes graft from the underworld, but! he 
spends a great deal of time with these elemehts 
of the city. And I am saving and T think wjith 
very good authority, that perhaps his influence 
has had more to do with the delivering of Harry 
Chandler and his newspaper than anything 
else.” (R. 68) 
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Extract of the record: 

‘‘By Mr. Littlepage: 

Q. Do you know how many men are employed 
on the Los Angeles Times? A. No, sir. 

Q. What do you suppose the effect of that is 
on every young reporter on the Times? 

Mr. Dodson: That is objected to as argumenta¬ 
tive and prejudicial. 

Examiner Yost: That would only be his opin¬ 
ion. 

A. 1 have no idea what would be the effect. 
I don’t think you would corrupt those boys down 
there very much.” (R. 69) 

On July 19, 1928, Shuler made the following state¬ 
ment over Radio Station KGEF: 

“Now I happened upon a little information and 
I am going to give an invitation to this Miss 
Parker, l am making no accusation but I am go¬ 
ing to say that, if she will write me a letter and 
sign it, put her name to it, that she is receiving 
no money for this propaganda that has been so 
splendidly delivered recently in Southern Cali¬ 
fornia, 1 will be mighty glad to make a statement 
of that letter or read the letter, if it is not too 
long, over this radio broadcasting station. You 
understand I am making no charges whatsoever. 
Please everybody understand that. But 1 know 
there are a good many folks who are wonderfully 
interested to know what happens if some woman 
comes in our midst all of a sudden, supposed to 
be teaching on hygiene at the summer school at 
the Pacific Palisades under the auspices of the 
Methodist Church, and becomes so enthusiastic 
concerning our conditions here in Los Angeles 
while we are having a murder a dav and bandits 
on everv street corner and a thousand bottleggers 

* o o 
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doing business and king gamblers and king 
pimps—” (R. 73-74) 


Shuler on being questioned (R. 74) as to how pimps 
elect their kings answered, “1 don’t know just how.” 
And on being asked: 


i 

“Q. If you were asked by a listener, a cliildj to 
explain what a pimp was, just what explanation 
would you give?” (R. 74) 


answered: 

! 

i 

j 

‘‘A. I would say it was a man that profited 
from immorality. 

Q. In what way? A. That answers the question. 

i 

l 

There are seven examples in the record (R. 73S-7&9) 
where Shuler used the term “prostitute” and “pros¬ 
titution”. The Federal Radio Commission’s fle- 
cision said: I 


“The record in this case with regard to 
Shuler’s broadcasts is replete with such expres¬ 
sions as ‘pimps’, ‘king pimps’, ‘prostitutes’ and 
‘prostitution’.” (R. 967) j 

i 

Attorney for appellant finds fault with the use jby 
the Radio Commission of the word “replete” be¬ 
cause the terms “pimp”, “prostitute” and “pros¬ 
titution” are only shown in the record to have been 

used ten times bv Shuler over the radio. Counsel for 

* 

appellant must believe that a word would have to be 
used more than ten times before anybody would lidar 
it over a regional radio station, but when it is Re¬ 
membered that children of all ages listen to radio 
programs and that children have most inquiring 


i 

i 


! 

I 

j 
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minds, it is submitted that these words come within 
the prohibition of the Federal Radio Act of the use 
of obscene and indecent language. As the testimony 
quoted above shows, in Shuler’s explanations in gen¬ 
eral terms of what the word 44 pimp” means he 
dodged the issue as there are all kinds of immor¬ 
ality and in order for anyone to explain to young 
children the exact meaning of 44 prostitute” and 
44 pimps” it would certainly be most embarrassing 
for one of refinement who did not care to pollute 
children’s minds with such stuff. 

Shuler admitted (R. 75) that Dr. Parker was a 
woman, an expert on hygiene, and stated that she 
gave the Police Department a clean bill of health, 
that lie did not know whether she was in the employ 
of anybody or not, but said he just wanted to find 
out. On being further questioned, he answered as 
follows: 


44 Q. Arid you made the statement over the air 
about this woman? 

A. She was a woman engaged in public discus¬ 
sions; and I wanted to know whether or not she 
was in somebody’s employ. 

Q. Without finding out whether she was, you 
made a statement there reflecting on her repu¬ 
tation, didn’t you? 

7 m/ 

A. I don’t see how it reflects on anvbodv’s 

• • 

reputation to ask in whose employ they are. If 
I asked you who hired you to prosecute this case, 
I wouldn’t be reflecting on vou, would I?” (R. 

75-76) 


The quotation from his broadcast (R. 7,3-74) clearly 
shows an innuendo that this woman was being paid 
to support the police and on being asked whether he 



67 


i 

I 

i 

i 


i 

i 

I 

i 


knew she was getting anv monev admitted that he 
did not. On being asked: 

I 


“Q. You didn’t find that out before you made 
that statement, did you?” (R. 75) 

i 

i 

Answered: 

i 

i 

i 

‘ ‘ Why, no. ’ ’ 

i 

i 

i 

POLICE OF LOS ANGELES. j 

i 

On September 13, 1928, Shuler made the following 
statement over Radio Station KGEF: j 


“A bunch of Chicago gunmen—their coming 
to the city is known, not only to the police fojrce 
of Los Angeles, but is acceptable to the police 
force and they are here, not exactly by invitation 
but by consent of the police force of the City! of 
Los Angeles. And the first man that is bumped 
off and the first desperate thing that is pulled 
off, the citizens of this city ought to rise up, pot 
against the gunmen so much as against the police 
department.” (R. 85) j 

i 

On being questioned about that statement, Shuler 
said: 

j 

“I don’t know whether I said just those words 
but that was the condition.” (R. 85) 

“Q. But you make up your mind about tli^se 
men and determine what vou will sav about them 
over the radio, do you not? A. I don’t know any 
other way to get my mind in order except to 
make it up. 

Q. You have been mistaken about these men a 
good many times, haven’t you? A. Yes, I make 
mistakes. 


i 

i 

i 

i 

i 
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Q. And retract? A. Yes. 

Q. Can you undo an error, when you charge a 
man with some personal offense, or some scandal, 
can vou, bv retracting over the radio, undo that 
harm? A. 1 do the best 1 can. There is no wav 
in the world that any man in public life can get 
out and render a public service and not make 
some mistakes. The onlv thing I can do when l 
make a mistake is to make all reasonable amends. 
I have tried to do that. 

(J. You will admit that you have made mis¬ 
takes? A. Yes, sir. 

Q. In charging public men with offenses of 
which they are not guilty? A. Yes, sir. I am 
onlv human, and I make mistakes.” ( R. 103- 
104) 

E. M. Boddy, one of Shuler’s witnessss, stated: 

‘‘1 am familiar with the attack of Dr. Shuler 
on the Los Angeles Bar Association. 1 am fa¬ 
miliar with the attack on the Catholics. I op¬ 
posed Dr. Shuler bitterly on both of them and 
will continue to do so; I think he was wrong on 
both of them.” (114-115) 

During the Los Angeles hearing, Shuler made the 
following statement: 

“I don’t suppose there is a living mortal who 
has tried to handle as many things as I have 
tried to handle * * (R. 51) 

On May 16, 1929, Shuler made this statement over 
Radio Station KGEF: 

“I feel, people, if you believe in me half way, 
or believe I am worth while in this town, or be¬ 
lieve people are thinking with me; I may have 
made you mad and stirred you up; it is a good 


i 

I 
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thing to have an extremist in town. T confess 
I am an extremist. Bnt I am going to fight ftill 
Hell freezes over, and in front of this micro¬ 
phone 1 am going to stay. They may put mC in 
jail but I’ll shout at the top of my voice.” i(R. 
76) I 

i 

On May 27, 1928, he made the following statement 
over Radio Station KGEF: 


“Folks, where are we going? Where are we 
going? I know they say I am a raging fool and 
I half way believe I am. I know I am raging 
all right and every time my wife looks at mie I 
feel like a fool”. (R. 76) 

I 

Shuler made the following statement at the hearing 
in Los Angeles: 


“ * * * I have had ten or eleven libel suits starred 
against me in my life, and there have been sev¬ 
eral tried, but there has never been a libel suit 
or slander suit against me for anvthing that I 

have said over the radio. The Crver libel suit 

* 

many people seemed to think was based on a 
radio attack—the former Mavor of the cijtv. 
This was not a criminal action. I was acquitted 
on one, and the jury stood eleven to one for 
acquittal on the other, and was brought as a Re¬ 
sult of an attack through these magazines, and 
not over the radio. * * *” (R. 57) 


Shuler was sued in a civil court by Deputy Sheijiff 
Jones, which suit was later withdrawn. Shuler 
stated: 

I 

“I didn’t settle with him or pay him ainv 
amount whatsoever, and I didn’t offer any re¬ 
traction, although I stated over the radio that 


I 

i 


i 

i 


i 
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the garbled report claiming to be a report of 
what I said, that I did not for a moment believe 
that he had done the thing that he thought I had 
said over the radio he had done. I said that 
before, and I have thanked him for dismissing 
the action, and think he is a fine fellow, and al¬ 
ways thought so.” (R. 57) 

BOOKLET AND MAGAZINES ADVERTISED 
OVER RADIO STATION KGEF. 

“Q. Mr. Shuler, 1 believe certain copies of 
your magazine have been received in evidence,— 
that is, on the ground that they were advertised, 
or the purchase of them was urged over the 
radio. Did you ever urge the purchase of—or 
advertise over—your radio any other publica¬ 
tions than copies of ‘Bob Shuler’s Magazine’? 
A. I have advertised over the radio all of the 
booklets that I have written since the radio— 
and published since the radio was installed.” 
(R. 627) 

“Mr. Littlepage: It is understood, I assume, 
that vou did mention vour magazine over the 
radio in practically every number, didn’t you, 
Doctor? A. I wouldn’t say that I mentioned 
every number; in fact there were numbers that I 
know I did not mention. There were numbers pub¬ 
lished when I was out of the citv. I onlv mentioned 

» •> 

the magazine one Sunday, vou see, out of the 
month; I refer to the fact that the magazine ‘is at 
the door of the church’, and that’s the onlv ref- 
erence over the radio. Bv the way, I never ask 
for subscribers over the radio. However, I did 
advertise, advise and promote the sale to this 
extent, I called some of the people and told them 
that they would find it on the news stands and 
the price of it, and so forth.” (R. 628) 

J. Dale Stentz, manager of Radio Station KGEF, 
testified: 
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i 

I 

| 

“There is an occasional announcement of; Dr. 
Shuler’s magazine over Station KGEF. An an¬ 
nouncement is made overy time one comes out, 
twelve times a year.” (R. 40) 

i 

i 

On being questioned ; 

i 

“Q. You heard Mr. Stentz say this morning 
that vou announce each issue over the air, didn’t 
your’ (R. 102) 

i 

i 

Shuler answered: 

! 

“A. 1 think it can be said safelv that I i an- 
nounce that the issue is off the press and can be 
had at the news stands and at the church! I 
think that announcement is made practically 
every month.” (R. 102-103) 

Shuler stated: (R. 56) “I have announced tliese 
booklets over the radio * * 

J. Dale Stentz testified (R. 40): “The books wjrit- 

ten bv Dr. Shuler and the prices are all announced 
- _ x 
over the air”. 

Anything said in books or magazines advertised 
over the radio is relevant and should be taken into 
consideration in determining whether or not a radio 
station is rendering public service. Obviously, if 
stocks, securities, medicine, goods, wares or merchan¬ 
dise are advertised over the radio, and an examina¬ 
tion of the particular thing advertised shows it toi be 
of no value, detrimental to the public or dangerojus, 
then such broadcasting could not be held to be in the 
public service and the only way this can be deter¬ 
mined is by actual identification and examination 
of the article advertised. 

An examination of the titles of Shuler’s booklets 

i 

i 

i 

i 

i 

i 


adds further light on the bent of his mind. If a 
treatise on 44 Millionaires and Hired Girls” is of such 
public importance in the State of California as to 
warrant a regional radio station advertising this kind 
of a booklet, as well as the others which he writes 
and advertises, then certainlv the traditions of Cali- 
fornia are all wrong. 

List of books and pamphlets written by Shuler, 
advertised over the radio: 

“On Trial” 

“A1 Smith” 

“The Rise of Beatism” 

“Miss X” 

4 4 McPhersonism ’ ’ 

“Millionaires and Hired Girls” 

44 Free Speech” 

44 Contempt not the Judge” 

“Julian Thieves’ 

“Julian Thieves in Politics” 

44 Jailed” 

44 The Criminal Lawyer” (R. 958) 

According to Shuler, he is perhaps the most versa¬ 
tile man ever recorded in history and Julius Caesar, 
Shakespeare, Blackstone and other historical charac¬ 
ters sink into insignificance. The record shows that he 
regards himself as the best judge of qualifications of 
candidates for the bench, public officials, organiza¬ 
tions, religious denominations, 4 4 Millionaires and 
Hired Girls, v and others including Aimee Semple 
McPherson. 

ARGUMENT. 

The principal point relied on by the appellant is 
the question of free speech. Free speech is guaran- 


I 


i 

i 


teed in the Constitution of the United States and in 
the Radio Act of 1927. After the constitution j was 
adopted, free speech was defined by the courts of the 
land and given its full and correct judicial interpre¬ 
tation, and when the term “free speech” was written 
into the Radio Act it did not take on any higher 
degree of sanctity or greater breadth of meajning 
than had been given it by judicial interpretation,!and 
the meaning of free speech has been interpreted as 
follows: (Italics in all cases ours) i 

i 

i 

“It is a fundamental principle, long estab¬ 
lished, that the freedom of speech and of j the 
press which is secured by the Constitution floes 
not confer an absolute right to speak or publish, 
without responsibility, whatever one may choose, 
or an unrestricted and unbridled license, that 
gives immunity for every possible use of lan¬ 
guage, and prevents the punishment of those ivho 
abuse this freedom.” 

Gitlow v. New York, 268 U. S., 652. 

“The free speech secured federally by the 
First Amendment means complete in unity ifor 
the publication by speech or print of whatever is 
not harmful in character, when tested bv such 
standards as the law affords. * * * Legal talk 
—liberty never has meant, however, ‘the unre¬ 
stricted right to say what one pleases at all times 
and under all circumstances ” j 

Fraina v. LTnited States (C. C. A. N. Y.), 255 
Fed. 28, 35. j 

I 

“In this connection, however, it is said that jthe 
constitution of the state (Sec. 8 of Art. 1) pro¬ 
vides that ‘every citizen may freely speak, write 
and publish his sentiments upon all subjects, 
being responsible for the abuse of that right, and 
no law shall be passed to restrain or abridge the 


I 
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liberty of the speech or the press,’ and that 
therefore, the defendant had a right to express 
himself in the manner in which he did. But the 
provision of the constitution referred to mani¬ 
festly does not give to a citizen the right to 
murder, nor does it give him the right to advise 
the Commission of that crime by others. What it 
does permit is liberty of action only to the extent 
that such libertv does not interfere with or de- 
prive others of an equal right. In the eye of the 
law each citizen has an equal right to live and 
act, and to enjoy the benefits of the laws of the 
state under which he lives. But no one has the 
right to use the privileges thus conferred in such 
a wag as to injure his fellow citizens , and one 
who imagines that he has , labors under a serious 
misconception , not only of the true meaning of 
the constitutional provision referred to, but of 
his duty and obligation to his fellow citizens and 
to the state itself.’' 

People v. Most, 75 N. Y. S. 591, 592. 

“I am far from intending that these authorities 
mean by freedom of the press a press wholly 
beyond the reach of the law for that would be 
emphatically Pandora’s Box, the source of every 
evil. * * * The founders of our governments 

were too wise and too just ever to have intended 
by the freedom of the press, a right to circulate 
falsehood as well as truth , or that the press 
should be the lawful vehicle of malicious defama¬ 
tion, or an engine for evil and designing men, 
to cherish, for mischievous purposes, sedition, 
irreligion and impurity. * * * I adopt, in this 
case, as perfectly correct the comprehensive and 
accurate definition of one of the counsel at the 
bar (General Hamilton) that the liberty of the 
press consists in the right to publish with im¬ 
punity, truth, with good motives, and for justi¬ 
fiable ends whether it respects government, mag¬ 
istracy, or individuals.” 


I 


People v. Croswell, 3 John Cas. 337, 393. 

State v. Meyers, 21 Weekly Law Bulletin, 1302, 
10 Ohio Dec. 238. 

I 

“The liberty of the press is not protebted 
against the publication of deliberate falsehood 
and misrepresentation in regard to decisions of 
courts, even though the publishers may think that 
public and political interests would be subserved 
by such falsehood and misrepresentation. 77 

McDougall v. Sheridan, 128 Pac. 954, 1963 
(Idaho). | 

i 

What is “slander” and “slanderous words’ 7 ; 

I 

i 

“Different definitions of slander are given by 
different commentators upon the subject; but it 
will be sufficient to say that oral slander as a 
cause of action, may be divided into five clashes, 
as follows: (1) words falsely spoken of a per¬ 
son which impute to the party the commission 
of some criminal offense involving moral turpi¬ 
tude, for which the party, if the charge is true, 
may be indicted and punished; (2) words falsely 
spoken of a person which impute that the party 
is infected with some contagious disease, wh^re, 
if the charge were true, it would exclude jthe 
party from society; (3) defamatory words falsely 
spoken of a person which impute to the pairtv 
unfitness to perform the duties of an office! or 
employment of profit, or the want of integrity in 
the discharge of such office or employment; (4) 
defamatory words falsely spoken of a party 
which prejudice such party in his or her profes¬ 
sion or trade; (5) defamatory words falsjelv 
spoken of a person which, though, not in thorn- 
selves actionable, occasion the party special 
damage. 7 7 

Pollard v. Lvon, 91 L T . S. 225, 226, 23 L. Ed. 
308. 
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“The statute of limitations relied on by the 
demurrant, and applied by the trial court to the 
counts in question is in these words: ‘Actions 
for slanderous words spoken shall be commenced 
within six months after the words are spoken.’ 
Shannon’s Code £ 4468. It would seem as if it 
would have been difficult for the legislature to 
choose words which would more clearlv exclude 
such an action as the present one from the opera¬ 
tion of this section, or more apt to embrace alone 
an action for slander as this offense is defined 
by the textbooks, the reported cases and the 
standard lexicographers, both law and literary. 
All these substantially agree in defining 
‘slander’ as the speaking of base and defamatory 
words whi6h tend to the prejudice of the reputa¬ 
tion. office, trade, business, or means of getting a 
living of another.” 

James Co. v. Continental National Bank, 58, 
S. W. 261, 263, 105 Tenn. 1. 

“In an action for slander, the words upon 
which the same is predicated are taken in the 
most natural and obvious sense in which tliev 

w 

would ordinarilv be used and understood. The 

•r 

language used which, given its ordinary natural 
and obvious meaning, exposes the person concern¬ 
ing whom it was used to public hatred, contempt, 
or obloquy, or which tends to deprive him of pub¬ 
lic confidence or to injure him in his occupation, 
is slanderous per se.” 

Findlev v. Wilson, 242 Pac. 565, 568, 115 Old. 
280/ 

“The word ‘slander’ is the general and orig¬ 
inal word for all kinds of defamation, and at an 
earlv dav in the historv of the common law the 
term applied both to oral and written defama¬ 
tions of character. In this sense, it has been 
defined to be the defaming of a man in his re put a- 



i 

I 


r»*» 

( i 

I 

i 

I 

tion by speaking or writing words from whence 
any injury in character or property arises^ or 
may arise to him of whom the words are i^sed. 
But in modern usage it has been limited to 
defamation by words spoken, and in this sense 
may be defined as the speaking of base land 
defamatory words which tend to the prejudice 
of the reputation, office, trade, business, or means 
of getting a living of another. The original 
application of the term ‘slander’ was appjlied 
more to words or utterances, the nature of which 
were defamatory to the character of an ^di¬ 
vidual.” 

36 C. J. pp. 1145-1146. | 

After Shuler on cross-examination had answeired 

i 

that he did not believe free speech gave him the riiglit 
to advocate companionate marriage, Soviet form; of 
Government or Birth control, on being asked “Aren’t 
all of these questions an element of free speech” dis¬ 
covered that he had been testifying against himself 
and answered: (R. 64) 

j 

“ thought you meant from the standpoint | of 
my advocating it.” 

i 

I 

and later said to the attorney for intervener (R. 64) 

i 

“You led me nicely, I can see, and you got me. 
I will be more watchful.” j 

i 

| 

And the Supreme Court of California, with Sliulef’s 
broadcast for which he had been jailed, before it, held 
that the constitutional guarantees of “Free Speech” 
did not protect him in the character of broadcasts jhe 
had made. (R. 775.) 

Therefore this phase of the case has already been 


I 

i 

i 

! 

i 


| 

i 
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determined bv the highest court of the State in which 
the broadcaster lived and committed the offense. 

It is not free speech that Shuler wants, that would 
not serve his purpose, it is special privilege—“unre¬ 
stricted and unbridled license ” to say whatever he 
chooses that is what he is asking this court to grant 
him. 


If appellant is replying upon the first amendment 
to the Constitution for free speech protection, and 
if this court should hold that this did protect such 
utterances as Shuler made over the radio, then the 
effect among other things of that would be to declare 
invalid the laws prohibiting improper material from 
being circulated through the mails, on the ground that 
to prohibit the mailing of a publication containing 
such articles would be the abridgement of free speech. 

Appellant raises the question of censorship, and 
quotes in his brief (page 53) an extract of the deci¬ 
sion of this court in the Brinkley case which settles 
the censorship question conclusively: 

“Appellant contends that the attitude of the 
commission amounts to a censorship of the sta¬ 
tion contrary to the provisions of section 29 of 
the Radio Act of 1927 (47 U. S. C. A., Sec. 109). 
This contention is without merit. There has been 
no attempt on the part of the commission to sub¬ 
ject any part of appellant’s broadcasting matter 
to scrutiny prior to its release. In considering 
the question whether the public interest, con¬ 
venience, or necessity will be served by a renewal 
of appellant’s license, the commission has merely 
exercised its undoubted right to take note of ap¬ 
pellant’s past conduct, which is not censorship” 

and then Counsel for Appellant goes on as follows 
(Appellant’s Brief 54): 
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i 

“Dr. Brinkley, personally broadcast from; the 

station; the broadcast was referred to asj the 

‘Medical Question Box’ and was devoted to 

diagnosing and prescribing treatment of cases 

from symptoms given in letters addressed either 

to Dr. Brinklev or to the Station. The ddctor 

* 

usually advised that the writer of the letter Iwas 
suffering from a certain ailment, and recom¬ 
mended the procurement from one of the niem- 
bers of the Brinkley Pharmaceutical Association 
of one or more of his prescriptions, designated 
by numbers. ’ ’ j 

i 

The record in the case at Bar shows that Shuler 
also conducted a Question Box—a Political Question 
Box, but Shuler advised that the writer or somejone 
referred to in the letter was suffering from pial- 
feasance in office, corruption, crookedness or what¬ 
ever he might diagnose. Dr. Brinkley’s patients Were 
no doubt misled as to what was the matter with thfcm, 
or what kind of medicine they should take, but this 
was not necessarily in all kinds of cases fatal. How¬ 
ever when a man’s reputation is slandered public^lly 
through a radio station, it is most respectfully sub¬ 
mitted that this is a thousand times worse than taking 
the wrong kind of medicine, and the possibility of a 
complete recovery from such a slander is more remote 
than recovery from a physical ailment after wrong 
diagnosis or medicine. 

Appellant’s brief devotes a great deal of space jto 
“Corruption in the Los Angeles City and County 
Governments.” The record shows that Shuler was 
a comparatively new comer in Los Angeles. Whati a 
horrible place it must have been before he got there. 
It must have been a place where the “bright plumaged 
birds had no song, the highly colored flowers ho 
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perfume, the beautiful ladies no virtue and the hand¬ 
some men no honor.’’ And if his radio station was 
so necessary for the salvation of the city, counsel for 
intervener is surprised not to have read in the news¬ 
papers that the next day after the Federal Radio 
Commission closed this station the Lord did not lead 
Shuler out of there and immediately destroy the citv 

•/ V * 

with tire and brimstone. Counsel for intervener most 
respectfully submits that if the Lord should ever pick 
on a man to save a city of a million and a quarter 
from perdition and damnation he would certainly pick 
a man who did not attempt to destroy the courts and 
other institutions because thev did not agree with 

him, and thereby weaken the effectiveness of the verv 

•» • 

instrumentalities bv which law and order and decent 

* 

government are maintained. 

But fortunatelv for Los Angeles it did not and does 
not have to depend on Shuler as the lone opponent of 
crime. One of Shuler’s witnesses, Superior Court 
Judge W. C. Doran said: 

“I don’t know whether the Los Angeles Times 
began the investigation against Asa Keyes before 
Dr. Shuler went on the air. I think, however, 
that the Los Angeles papers and the law en¬ 
forcing agencies conducted a campaign for the 
suppression of crime before Dr. Shuler went on 
the air.” (R. 137) 

The record shows that Shuler attacked personally 
at least ten of the Superior and Municipal Court 
Judges in Los Angeles and failed to sustain his 
charges against a single one of them. 

The air belongs to the public. The public is made 
up of people of all ages, races, creeds and nationali- 
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ties. The Federal Radio Commission is charged 
with the duty of issuing licenses to those stations 
that operate in the public interest, convenience land 
necessity. It is quite true that many people do not 
like certain features of broadcasting. For example 
the older people of any religious denomination might 
not care about some of the jazz music and crooners 
—on the other hand the younger people of that same 
denomination might prefer them. It is impossible to 
please all the people by broadcasting, but the dis¬ 
tinction is that if one does not like a particular pro¬ 
gram it should not be because the listener is a Jew, a 
Gentile, a Protestant or Catholic, naturalized; or 
native born citizen. As has been illustrated, jthe 
young people of one or all of these classes may pre¬ 
fer programs that the older people do not care for, 
but the line of demarcation should turn upon age, 
understanding or taste of those listening and jnot 
turn on race, sex, creeds or nationalities. Neither 
does honesty, integrity or public usefulness turn I on 

anv of these. 

* 

In the commission’s findings (R. 967) the following- 
extract from one of Shuler’s broadcasts is quoted:! 

“I know a man listening in. If he does hot 
give a hundred dollars I will go on the air next 
Tuesday night and tell what I know about him”. 

i 

i 

Counsel for appellant, in his brief, states that ino 
such finding or recital appears in the Examiner’s 
report. But it was in the record from which the 
Commission made its findings. 

There is no question that Shuler made this state¬ 
ment over KGEF and in answer to a question by llis 
attorney (R. 495) admitted that he made the state- 

i 

i 


! 

i 

i 
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ment, then went ahead to explain that he meant it for 
a gentleman sitting in the church, and also admitted 
(R. 496) that he got about twice as many hundred 
dollar contributions as he had asked for. 


In the first place Shuler’s explanation of intending 
this for a man in his audience is perfectly absurd. 
He didn’t need a regional radio station to reach a 
man sitting in his audience, and furthermore whether 
he made it for this man or not he did not tell the 


public so and the listening public knew nothing 
whatsoever as to whom Shuler might mean or what 
he had in mind as his self-serving explanation in the 
record did not go out over the radio. This broadcast 


of Shuler’s is as choice and select 


a 


piece of John 


Doe blackmail as counsel for intervener ever heard 


of. Los Angeles has a population of a million and a 
quarter. Shuler’s record and reputation were well 
known for jumping onto public men, twisting facts, 
making false statements, trying to intimidate Courts 
and juries and I doubt if any individual who listened 
in would have cared to have had Shuler give his in¬ 
terpretation or construction of the most innocent act 
he had ever committed in his life. 


If Shuler meant this for a gentleman in his 


audi¬ 


ence why did he have to say he was going on the air 
next Tuesday night and tell what he knew about him ? 
If the man was sitting in the audience and heard him 
making solicitations Shuler would certainly not have 
had to wait until Tuesday night to know whether this 
man would give $100 or keep the expectant public 
waiting that long to hear what he had to say about it. 
The fact, as Shuler admitted, that he got many times 
more $100 contributions than he expected proves how 
this was interpreted by some who were listening in 
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and counsel for intervener most respectfully submits 
that Shuler’s explanation of this John Doe blackmail 
is about on a type with his explanation of why he 
said the scores of other things, and when thi^ ex- 
planation and the others are analyzed it will be Iseen 

* i 

that they are about “as thin as soup made front the 
shadow of a pigeon that died of starvation”. 

Counsel for intervener most respectfully submits 
that there can be no question about the correctness 
of the Radio Commission’s position in holding such 
broadcasts by Shuler are not in the public serjvice. 
Unquestionably the action of this court in revers¬ 
ing the Federal Radio Commission would be to 
throw tlie lines of questionable broadcasting out over 
a greater variety of subject matter, and would 
have the same practical effect as the extension of 
geographical lines taking in deserts, swamps, I mo¬ 
rasses and jungles and classifying them as fit places 
for habitation because if this court extends its pro¬ 
tecting arm over the matter that Shuler broadcasts, 
then it has cast a circle of protection around him,land 
all possible future broadcasters like him, which will 
stand like a Chinese wall against the exercise of! au¬ 
thority bv the Federal Radio Commission. 

•/ + 

In the Brinkley case (59 W. L. R. 208) there was 
broadcast misinformation in reference to medical 
remedies. Shuler goes further and into a more dan¬ 
gerous field than Brinkley us he is a produce^ of 
community strife and an assassinator of reputatipns, 
and it was done intentionally, for as the court will 
recall the Superior Court of Los Angeles stated? 

i 

“ * * * respondent realized the seriousness oi his 
remarks for perhaps the first time but still per- 


i 
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sisted, as the very address shows, in his pur¬ 
pose” (R. 751) 

and the Supreme Court of California used almost the 
identical language when tliev said that the utterances 
of Shuler 

“disclose throughout the existence on tlie part 
of the petitioner a persistent and intentional pur¬ 
pose to impose his own will and views with re¬ 
spect to said causes and the facts, the law and 
the conduct thereof, upon the said superior court, 
and not only the judges thereof particularly men¬ 
tioned, but all of the judges thereof”. 

The action of this court could not take away from 
local courts their power to punish such contempt 
offenses as they deem proper but in reversing the 
Federal Radio Commission it would sav therebv that 

* w 

contempt of court is in the public interest. 

The Federal Radio Commission has said that this 
contempt action of Shuler’s and his other broad¬ 
casts are not in the public interest, and in doing so 
they were carrying out the duty imposed upon them 
by law to determine the question of public interest in 
licensing broadcasting stations. 

The record shows that Shuler was given every op¬ 
portunity to appear, testify and present witnesses in 
his behalf. He was represented by counsel and the 
record shows that he appeared on the witness stand 
seventeen times in his own behalf; and it further dis¬ 
closes that most of his testimonv was self-serving ex- 
planations of his motives, admissions of his failure 
to find out the facts before he broadcast. He claimed 
that he got some of his information from the news¬ 
papers, but outside of Shuler’s own statements as to 


I 
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what was true and what was not lie did not justify 
by proof the correctness of his charges against indi¬ 
viduals, judges and institutions. 

Shuler knew full well what he would have to tneet 

i 

in general at this hearing. He had every oppor¬ 
tunity possible to sustain the truth of his charges 
but he failed to do so and in this connection it ipust 
be remembered that whatever explanations and apol¬ 
ogies Shuler made for his mistakes, these explana¬ 
tions did not go out over the air, and even had he 
broadcast withdrawals, explanations and apologies, 
this would not have justified the use of the radio in 
first making false charges, when it is known that a 
lie out travels the truth so far that they never get in 
speaking distance of each other. 

i 

THE GOVERNMENT, THROUGH AGENCIES ES¬ 
TABLISHED BY CONGRESS, MAY REFUSE 
TO BECOME AN AGENT OR TO ASSIST IN 
THE BROADCASTING OF MATTER INJURI¬ 
OUS TO THE PEOPLE WITHOUT IN ANY 
WAY ABRIDGING THE FREEDOM OF 
SPEECH OR FREEDOM OF COMMUNICA¬ 
TION. | 

In Sec. 1 of the Radio Act of 1927 it is provided 

“That this Act is intended to regulate all forms 
of interstate and foreign radio transmissions ajnd 
communications within the United States, its ter¬ 
ritories and possessions; to maintain the control 
of the United States over all the channels of in¬ 
terstate and foreign radio transmissions; and:to 
provide for the use of such channels, hut not the 
ownership thereof by individuals, firms, or cor¬ 
porations, for limited periods of time, under li¬ 
censes granted by Federal authority, * * *” 


i 
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This provision by maintaining the control of the 
United States over all the channels of interstate and 
foreign radio transmission puts the channels used 
for radio communication in the same category as is 
the United States mails. Both are means of dissem¬ 
inating intelligence and both being under the control 
of the United States , neither of them comes within 
the classification into which newspapers would fall 
under tlie right of free speech. There is no limit to 
the number of newspapers which may be published; 
physical laws have placed an absolute limit on the 
number of radio stations which may be operated. 
Newspapers are and may be published without a li¬ 
cense because such publication is a purely private 
enterprise which Congress cannot regulate, unless 
an attempt is made to transmit them through the 
United States mails—a Federal controlled medium. 
The courts have held that because the mails are 
controlled by the United States, the Congress may 
prohibit matter from passing through the mails 
which, but for the fact that the mails are a Federal 
controlled medium, would be a restraint on the right 
of free spcedi. It is no offense, and the Congress 
cannot prohibit, the publication of an obscene paper, 
but it may enact a valid law prohibiting its circula¬ 
tion through the medium controlled by the United 
States —the mail system. 

(See Harmon v. U. S., 50 Fed. 921, and 
Knowles v. U. S., 170 Fed. 409.) 

In the case of In re Rapier (143 U. S. 132, 12 S. 
Ct. 374, 36 L. Ed. 93), the Court said: 

4 ‘In Ex parte Jackson, 96 U. S. 727, it was 
held that the power vested in Congress to estab- 
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lisli postoffices and post-roads embraced the reg¬ 
ulation of the entire postal system of the coun¬ 
try, and that under it Congress may designate 
what may be carried in the mails and what j ex¬ 
cluded; that in excluding various articles from 
the mails the object of Congress is not to inter¬ 
fere with the freedom of the press or with iany 
other rights of the people, but to refuse the facil¬ 
ities for the distribution of matter deemed in¬ 
jurious by Congress to the public morals , and that 
the transportation in any other way of matters 
excluded from the mails would not be forbidden. 
Unless we are prepared to overrule that decision, 
it is decisive of the question before us.” (Italics 
ours.) 

In the same case the Court said: j 

I 

“It is not necessary that Congress should have 
the power to deal with crime or immorality 
within the states in order to maintain that! it 
possesses the power to forbid the use of the 
mails in aid of the perpetration of crime or im¬ 
morality”. 

! 

The Court holds that this right was given to Con¬ 
gress when the several states surrendered to the 
Congress the right to establish postoffices and post- 
roads. On this same principle the Congress and its 
agencies have the right to exclude from radio chan¬ 
nels controlled by it any matter which does not con- 
form to the statutory standard of public interest, 
convenience and necessity. It has this right under 
the Commerce Clause of the Federal Constitution 
just as the Congress has the right to establish post- 
offices and post-roads by surrender of such authority 
to the Congress by the several states. 


i 

i 
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In its opinion the Court also said that 

“the circulation of newspapers is not prohibited, 
but the Government declines itself to become an 
agent in the circulation of printed matter which 
it regards as injurious to the people. The free¬ 
dom of communication is not abridged within the 
intent and meaning of the constitutional provi¬ 
sion unless Congress is absolutely destitute of 
any discretion as to what shall or shall not be 
carried in the mails, and compelled arbitrarily 
to assist in the dissemination of matters con¬ 
demned by its judgment, through the govern¬ 
mental agencies which it controls. That power 
mav be abused furnishes no ground for denial 
of its existence, if government is to be main¬ 
tained at all.” (Italics ours.) 


This parallels the position taken by intervener and 
bv the Federal Radio Commission in submitting that 

* i 

when “the Government declines itself to become an 
agent in the circulation of printed matter which it 
regards as injurious to the people”, and is within 
its rights in so doing, the Congress has the right 
“through the governmental agencies which it con¬ 
trols” (the Federal Radio Commission) to refuse to 
assist in the dissemination of matter injurious to the 
public by permitting the use of a radio channel over 
which it has absolute power and control. And who 
is he who would say that the broadcasting shown in 
the record in this case to have been done bv Shuler 
is not injurious to the public? 

In short, the Congress may prohibit the dissemina¬ 
tion of information through a Federal controlled 

i 

medium. This may be done even though Congress 
could not prohibit such, if the medium being used to 
disseminate such intelligence were a private enter- 
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prise as a newspaper. Congress lias created the Fed¬ 
eral Radio Commission and has fixed the standard 
“public interest, convenience and necessity’’ as the 
one by which all radio stations must be judged,! and 
has placed the responsibility squarely on the Fed¬ 
eral Radio Commission to see that all stations meet 
and comply with that standard. j 

The language used by Shuler cannot and will! not 
be said to come within the right of free speech J It 
is definitely an abuse of free speech. Since j the 

i 

agency created bv Congress has the dutv to! see 
that the statutory standard is maintained and ^ince 
all radio channels are mediums under the absolute 
control of the Federal Government, the use of tjiese 
channels may be prohibited just as the use of; the 
mails may be prohibited when matter is attempted 
to be circulated or disseminated through them which 
does not serve public interest, convenience and/or 
necessity. In other words, the Congress and j the 
agencies created by it have the right to refuse tq al¬ 
low the use of a medium controlled bv federal au- 
tliority for giving wider circulation to radio pro¬ 
grams which do not serve public interest, convenience 
and necessity. j 

The Federal Radio Commission has not attempted 
to abridge the right of free speech through its de¬ 
cision in the instant case, but has merely decline4 to 
become a party to the dissemination of matter wljich 
does not come within the category of free speech, j If 
the Congress and its agencies may refuse to assist or 
become a party to the dissemination of obscene dqcu- 
ments, scurrilous, threatening or defamatory lan¬ 
guage, or if it may refuse to aid in or permit the 
distribution of advertisements and tickets in conriec- 
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tion with lotteries on the ground that the mail system 
is a Federal controlled medium , then Congress and 
its agencies, and in particular the Federal Radio 
Commission, may decline and refuse to become a 
party to the dissemination and distribution of lan¬ 
guage which i^ against the public interest and which 
is an abuse of the right of free speech. Should the 
Federal Radio Commission issue a renewal license 
authorizing the continued dissemination of language 
and programs over Station KGEF which are of the 
type shown by the record in this case, the Commis¬ 
sion would aid and assist in broadcasting such lan¬ 
guage by authorizing the use of a medium under 
the absolute control of the Congress of the United 
States, that is, the use of a radio channel. 

There can be no distinction between the right of 
the Congress and its agencies to determine what may 
be disseminated, transmitted or distributed through 


the mails or by radio, since both the mail system and 
all radio chailnels are actually and absolutely con- 
trolled by it. Xo case cited in support of the right of 
a newspaper to publish actionable language in the 
first place without restraint is applicable to the in¬ 
stant case because newspapers are private enter¬ 
prises , and because the essential channel necessary 
for radio broadcasting is one under the control of 
the Federal Government. 

To say that Shuler may continue the use of such 
language as that shown by the record in this case 
without abusing the right of free speech is unthink¬ 
able and most certainly will not be urged. In short, 
what Shuler has been broadcasting is not free speech 
but an abuse thereof. In refusing to renew the sta¬ 
tion license of Radio Station KGEF, the Commis- 
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sion did not in any way abridge the right of free 
speech. It merely refused to permit the future use 
of a Federal controlled medium for the broadcasting 
of programs against the public interest and which 
were an outright abuse of the right of free speech. 
Free speech does not mean an unrestrained license 
to sav what one will about anvone, regardless of the 
effects of such utterances. There is no such thing 
as a constitutional right permitting the use of! lan¬ 
guage such as that shown to have been useqi by 
Shuler. ! 

Appellant makes seventeen exceptions or grounds 
of error bv the Federal Radio Commission fof re- 
fusing to relicense KGEF. But the record shows 
that there was ample and sufficient grounds forj the 
conclusion of the Commission that Station K(|rEF 
was not operating in the public interest, convenience 
and necessitv. There are no errors of law in Itliis 

* . . i 

case. The decision of this Court in the Brinkley case 
and the decisions of the Supreme Court of the United 
States on free speech have not been overruled and 
are still the controlling principles. 

i 

! 

i 

Most respectfully submitted, 

i 

i 

i 

Thomas P. Littlepage, 
John M. Littlepage, 

Paul D. P. Spearman, 
Washington, D. C. j 
Attorneys for Intervefier. 

Lloyd S. Nix, 

Los Angeles, Cal. 

Of Counsel. 
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Court of Appeals, iBtstrict of Columfna 
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No. 5561. | 

I 

Trinity Methodist Church, South, Appellant, 

vs 

i 

Federal Radio Commission. 

i 

_ 1 

i 

i 

PETITION FOR REHEARING. ! 


Now comes Trinity Methodist Church, South, aj Cali¬ 
fornia corporation not for profit (hereinafter referred 
to as appellant), and petitions the Court for a rehear¬ 
ing in the above-entitled cause, for the following rea¬ 
son : 


j 

The Court overlooked one of appellant’s principal 
contentions, i. e., that the commission’s decisioij vio¬ 
lates certain provisions of section 29 of the Radio Act 
of 1927. These provisions, in substance, declarej that 
the licensing authority shall have no power of censor¬ 
ship and forbid the promulgation or fixing of anjf reg¬ 
ulation or condition interfering with the right of free 
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speech by radio. The contention is set forth specifi¬ 
cally in appellant’s statement of reasons for appeal 
(R. 2), and was argued at length both in appellant’s 
brief (p. 52 et seq.) and orally before the Court. 

This petition is made without waiving any of appel¬ 
lant’s other contentions, as set forth in its said state¬ 
ment of reasons for appeal (R. 1-7), all of which have 
heretofore been brought to the Court’s attention in 
appellant’s brief and oral argument. 


Wherefore, the premises considered, appellant re- 
spectfully prays that a rehearing of this cause may be 
granted, and for such other and further relief as to 
the Court may seem meet and proper. 


TRINITY METHODIST CHURCH, SOUTH, 

Appellant, 


• ’ Edward C. Caldwell, 
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Louis G. Caldwell, 

Arthur W. Scharfeld, 

Its Attorneys. 


Of Counsel, 

National Press Building, 
Washington, D. C. 




